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Responsibility of Administrative Agencies for 
Judicial Form and Judicial Substance * 


By THe HonorasLe Meave F. Grirrin 
Associate Justice of the Supreme Court of Texas 


I appreciate the honor done me in asking that I address your con- 
vention today on the subject of ‘‘ Responsibility of Administrative Agen- 
cies for Judicial Form and Judicial Substance.’’ 

I want to welcome each and every one of you 
to this fine city and our wonderful State. We 
Texans are subjected to a great deal of good- 
natured ribbing over the pride we have in the 
State wherein we reside. Many jokes, humorous 
and barbed, are told about us and at our ex- 
= pense. It has been claimed by some people that 
in the early days of the settlement of our Repub- 
lic, there was a large sign along the road leading 
from our sister state of Arkansas reading, ‘‘ You 
are now entering Texas. Abandon hope all you 
who proceed farther.’’ It is said that all travel- 
ers who could read did not proceed farther, but 
turned back and settled in other states, while those who were unable to 
read proceeded and settled in Texas. 

During World War II, I heard time and time again that one must 
never ask a member of the Armed Forces if he were a Texan because 
if he were and you talked with him for three minutes he would tell 
you so, and if he were not you should not embarrass him by causing him 
to have to deny it. 

Particularly, since Alaska has been admitted to statehood, we Texans 
are asked how it feels to be resident in a state no longer the largest in 
the Union. Our Governor has well answered this question when he said 
that if all the ice in Alaska were melted, we would still be the largest 
state in the Union. Seriously, we are glad to have you with us today. 

In approaching my subject I feel somewhat like a certain Judge 
Bleckley of Georgia when he resigned from the Supreme Court of that 
State. In his letter of resignation he wrote: 





Meape F. GriFFIN 


My resignation was the result of overwork, and overwork was the 
result of my ignorance of the law, together with an apprehension 
that I might be ignorant when I supposed I was not. To administer 
law it is desirable, though not always necessary, to know it. The 
labor of learning rapidly on a large scale, and the constant strain 
to shun mistakes in deciding cases, shattered my nerves and im- 
paired my health. In its effect on the deciding faculty, the appre- 
hension of ignorance counts for as much as ignorance itself. My 
mind is slow to embrace a firm faith in its supposed knowledge. 


*An address before the Thirty-first Annual Meeting of the Association of 


Interstate Commerce Commission Practitioners, Luncheon Session, May 12, 1960, 
at The Baker Hotel, Dallas, Texas. 
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However ignorant a judge may be, whenever he thoroughly believes 
he understands the law of his case, he is ready to decide it, no less 
ready than if he had the knowledge which he thinks he has. And 
he will often decide correctly, for the law may be as he supposes, 
whether he knows it or not. My trouble is to become fully per- 
suaded that I know. I seem not to have found the law out in a 
reliable way, I detect so many mistakes committed by others, and 
convict myself of error so often, that most of my conclusions on 
difficult questions are only provisional. I reconsider, revise, scruti 
nize, revise the scrutiny and scrutinize the revision. But my faith 
in the ultimate efficiency of work is unbounded. The law is too 
often unknown, but is never unknowable. I finally settle down, 
painful deliberation ceases, and I doubt no more until I am engaged 
in writing out the opinion of the court, when I discover perhaps 
that the thing is all wrong. My colleagues are called again into 
consultation; we reconsider the case, and decide it the other way. 
Then I am satisfied; for when I know the law is not on one side, 
it must be on the other. 


And, too, I find myself somewhat in the position of the country justice 
of the peace who said, ‘‘I may frequently be wrong, but I am never in 
doubt as to the decision I should render.’’ 

In the eleven years that I have been an associate justice of the 
Supreme Court of Texas, we have had quite a few cases involving ad- 
ministrative agencies of the State. Texas was one of the first states in 
the nation to provide by statute for a railroad commission to regulate 
the rates and other kindred matters of the railroad industry. Since that 
time with the advent of the automobile and paved roads our Railroad 
Commission has had its power enlarged to include the licensing and 
regulation of automobile and truck transportation. Texas was the first 
state to undertake ‘the regulation and control of the production and 
marketing of oil and gas and our Railroad Commission has become the 
outstanding international authority in such matters. Both the methods 
and procedures in the administration of this agency’s regulatory fune- 
tions have been criticized, but 1 am happy to say there has never been 
a breath of suspicion as to the honesty, integrity or capabilities of the 
Commissioners or its executive employees. 

The Interstate Commerce Commission was created in 1887, and the 
Federal Trade Commission some years later. There was not too much 
complaint about these administrative bodies until in the 1930’s. As we 
recall it was 1933-1940 that so many administrative agencies came into 
existence. Many of those agencies were originally vehicles used by a 
strong chief executive to carry out his political policies and to further 
his political philosophy. Many of these agencies overlooked the funda- 
mental rights of the citizen to an independent and unhampered judicial 
determination of his rights, both of person and of property. Our Nation 
was in the transitory stage of a change from what has come to be called 
‘‘rugged individualism’’ to that of a nation operating under a planned 
economy. Those of us old enough to remember will readily admit that 
individual actions and business relationships are now subject to controls 
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and restrictions that would have been considered high government op- 
pression bordering on tyranny forty or more years ago. Whether the 
philosophy of government at that time, or the present philosophy of a 
planned economy for business relations—resulting in a more or less 
economically secure life from cradle to grave—is better, is not within 
my province to decide today. There are those who feel that present 
regulation and direction of our business, economy and social order 
border on duress. 

Although there are many who think the charges brought against the 
administrative bodies are greatly exaggerated, persistent complaints are 
still heard about the manner and method in which the hearings are 
conducted before these bodies. There are still a great many who 
presently agree with Dr. Gellhorn in his treatise on administrative law 
wherein he says that ‘‘too many administrative officers appear as 
spectres of horrible shape and power.’’ Most of the complaints seem 
to have been lodged against the N. L. R. B. and the F. C. C. It has been 
charged that some administrative agencies combine the offices of inves- 
tigator and prosecutor with that of judge and jury. Complaint was 
made that there were no rules and regulations to govern the mushroom- 
ing agencies of the 1930’s; that there was no precedent by which they 
were governed, and that these agencies were directly contrary to the 
American tradition of separation of powers in our government. The act 
requiring all rules and regulations of the Federal administrative agen- 
cies to be published in the Federal Register cured one complaint. 
Gradual legislation and effort on the part of the agencies to conform 
more to our Anglo-Saxon concept of justice, due process and constitu- 
tional safeguards have lessened other complaints. 

In 1941, the report of the Attorney General’s Committee on Ad- 
ministrative Procedure, together with the agitation of the American 
Bar Association, again focused attention on the demand that the power 
of administrative agencies be curbed, or, at least, brought in line with 
the traditional judicial processes of our heritage. Resulting from these 
pressures there was passed in 1946 the Federal Administrative Procedure 
Act which had for its purpose the standardization, to some extent, of 
procedures of the administrative agencies in matters pending before 
them and application by the administrative agencies of a more judicial 
approach to the hearing and adjudication of those matters over which an 
agency has jurisdiction. This Act, however, did not satisfy the demands 
of those who felt that all proceedings before administrative bodies should 
be conducted in strict accord with the judicial process, but it did serve 
to cure some of the recognized deficiencies of the administrative agencies. 

Please do not get the idea that I claim to be an expert in the field 
of administrative law or in the practice before governmental agencies. 
When I was younger and was practicing law on the plains of West Texas, 
we defined an expert as an ordinary witness away from home. Recently, 
I heard Chief Justice Frank R. Kenison of the New Hampshire Supreme 
Court define an expert as a man who avoids all the small errors as he 
sweeps on to the grand fallacy. Regardless of which definition you 
prefer, please understand I do not claim to be an expert. 
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Within the past eight months one Mr. Louis J. Hector resigned as 
commissioner from the office of the Civil Aeronautics Board—hereafter 
called C. A. B. as we lawyers and judges would say. Mr. Hector had 
served about two and a half years on the C. A. B. As a part of his 
letter of resignation, Mr. Hector delivered to the President of the United 
States a discourse which might well be styled, ‘‘My Life on the C. A. B. 
and the Frustrations I Suffered.’’ I mean no disrespect to Mr. Hector 
for I have never met him and I am sure that he is a very fine gentleman 
and an administrator par excellence. In my somewhat limited experi- 
ence, a careful study of his report gives me the impression that here 
we have a devoted and capable public servant who was accustomed to 
fast action and efficient handling of the problems with which he was 
confronted, but who was unable to understand and adjust to the more 
unwieldy and less rapid methods of handling problems which seem to 
be a natural part of our democratic political processes. No one with the 
slightest knowledge of our governmental agencies, on a national, state 
or local level, can have any hopes—it seems to me—of securing that 
same efficiency and speed in government which competition naturally 
forces on privately operated businesses and institutions in order that 
they may survive. There is no competition in government. Mr. Hector’s 
report was filed last September, and since then many members of other 
administrative agencies, many persons practicing before such agencies, 
and some congressional committees have spent time and effort in attempt- 
ing to determine the true facts regarding our administrative agencies 
and in evaluating Mr. Hector’s recommendations. Undoubtedly, the 
operation of our administrative agencies is not perfect, and there is 
room for improvement. I do not think it is necessary to burn down a 
house in order to destroy the mice or vermin that may have found refuge 
in its cellars, walls and attic. I agree with I. C. C. Commissioner 
Anthony F. Arpaia, who recently said: 


Those who would destroy administrative agencies would have us 
believe that there is something fundamentally wrong in the delega- 
tion of quasi-legislative duties to such agencies. Now, I don’t mean 
to imply that the agencies haven’t made mistakes, that their judg- 
ment is infallible, or that there isn’t room for improvement. So 
long as the affairs of men are run by men and not machines, this is 
inevitable. 


Mr. Hector bases his criticism of all administrative agencies on his 
experience as a commissioner on the C. A. B. Generally, he sets out his 
criticism under three major heads: First, that formulation of basic 
policies of Federal economic control can no longer be left to a group 
of agencies each operating independently of the other and independently 
of any executive coordination and control, and to remedy this defect he 
proposes the formation of a ‘‘super-duper’’ policymaking body in the 
executive department of our government responsible to the President, 
which will originate and control the policies for each and every adminis- 
trative agency operating under the Federal government. With this I 
cannot agree. The duties and purposes of each of the various Federal 
administrative agencies are different from those of every other agency. 
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To properly discharge these duties and to carry into effect their pur- 
poses requires a special kind of knowledge in the particular field of 
activity which that specific agency supervises and controls. No central 
agency with any reasonable number of men on its staff can possibly 
understand or know the problems, the needs and the practical effects of 
policies, rules and regulations as well as those within the agency itself. 
We have too much theorizing and not enough practical understanding 
of our complex life as it is without adding another agency to complicate 
and encumber the speedy disposition of our administrative business. 

I agree with I. C. C. Chairman Kenneth H. Tuggle’s statement 
made to the Senate Subcommittee on Administrative Practice and Pro- 
cedure of the Judicial Commission. He was discussing the advisability 
of establishing the Office of Federal Administrative Practice, and he 
said: 


If the Director is to exercise intelligently the manifold powers and 
perform the numerous duties and functions committed to him under 
title I—respecting not only the Interstate Commerce Commission 
but also the other Government departments and administrative 
agencies of the Government—he will of necessity be required to 
recruit and maintain a staff large enough to become familiar with 
the wide range of substantive and procedural problems peculiar to 
each of the administrative agencies. The recruitment and main- 
tenance of a staff having the size and possessing the competence 
to so familiarize itself would indeed be an extensive and expensive 
undertaking. 


It is the Commission’s considered opinion that there is no need for 
the creation of an additional independent agency with the powers 
and functions proposed in title I of this bill. The matters with 
which it would be concerned are already the concern of several 
existing authorities, such as the Office of Administrative Procedure 
which I have just mentioned. In addition, varions Congressional 
committees, such as the Judiciary and Interstate and Foreign Com- 
merce Committees of both Houses, and the Government Operations 

Committee of the House and Senate, are constantly on the alert to 

see that the agencies are fulfilling their responsibilities not only with 

respect to procedural matters, but also in the general administration 
of the various statutes for which they are responsible. 
The creation of such an agency would be a useless duplication, in my 
opinion, and would only cause further delay and more confusion in the 
disposition of the agencies’ business. 

Secondly, Mr. Hector recommends that adjudication of major liti- 
gated cases and appeals from administrative orders or rulings should 
be handled by an administrative court, free from policymaking or ad- 
ministrative detail. In order that administrative courts may function 
properly an adequate staff and an adequately trained and expert per- 
sonnel would be required. The present system of hearing examiners, 
while not perfect, is working fairly satisfactorily. These examiners tend 
to become more and more expert in their field. With more and more 
experience they finally acquire a ‘‘sixth sense,’’ as it were, regarding 
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their work. If the examiners are responsible directly to the agency— 
free and independent in the sense that they have job security—then 
the ideal method of dealing in the first instance with most matters not 
too complicated, is a hearing before an independent examiner familiar 
with the subject matter of the hearing. Further, experience has not 
borne out the rosy predictions made regarding the dispatch of business 
by a truly administrative court. Speaking of the I. C. C., an agency 
with which all of you are familiar, the record shows that in 1958 the 
I. C. C. disposed of more eases on the merits than there were civil cases 
decided during that same year by the combined Federal courts of the 
United States. Of the 44 cases which were appealed to courts during 
the fiseal year of 1959, the Commission was reversed in only 16%. 
During this same period the Federal district courts were reversed in 
23% of the cases appealed. The fact that only 44 cases were appealed 
from the decisions of the I. C. C. shows that those parties before the 
I. C. C. were satisfied with the decision in the majority of cases. The 
remedy of appeal to the courts assures every interested party due process 
and a fair review of their cause. 

Along with the development of the administrative agencies has 
come the development of the substantial evidence rule. It is my under- 
standing that the Administrative Procedure Act applies this rule to all 
appeals from the decisions of administrative bodies to the courts. For 
some reason most practitioners see ‘‘red’’ at the mention of this rule. 
In my experience it has proved to be a very fine rule by which an ap- 
pellate court may judge the action of an administrative agency to deter- 
mine whether justice has been done by the agency in its disposition of a 
proceeding before it. There is complaint that this rule is not definite 
and certain and that it is difficult to apply. We have fought over this 
ground in Texas at great length. However, in 1942, the Supreme Court 
of this State gave a very comprehensive definition of the substantial 
evidence rule in the case of Railroad Commission v. Shell Oil Co., 139 
Tex. 66, 161 S. W. 2d 1022. The Court said: 


In such a case [where it is asserted that the order of the Railroad 
Commission is not supported by substantial evidence] the issue is 
not whether or not the agency came to the proper fact conclusion 
on the basis of conflicting evidence, but whether or not it acted 
arbitrarily and without regard to the facts. Hence it is generally 
recognized that where the order of the agency under attack in- 
volves the exercise of sound judgment and discretion of the agency 
in a matter committed to it by the Legislature, the court will sustain 
the order if the action of the agency in reaching such conclusion is 
reasonably supported by substantial evidence. This does not mean 
that a mere scintilla of evidence will suffice, nor does it mean that 
the court is bound to select the testimony of one side, with absolute 
blindness to that introduced by the other. After all, the court is to 
render justice in the case. The record is to be considered as a whole 
and it is for the court to determine what constitutes substantial 
evidence. The court is not to substitute its discretion for that com- 
mitted to the agency by the Legislature, but is to sustain the agency 
if it is reasonably supported by substantial evidence before the 
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court. If the evidence as a whole is such that reasonable minds 
could not have reached the conclusion that the agency must have 
reached in order to justify its action, then the order must be set aside. 


I commend the definition to you and I believe that you will find it essen- 
tially the same test as applied by the Federal courts. 

Administrative agencies are not limited in their hearings as are 
courts. Administrative agencies have a much greater flexibility which 
is needed in order to dispose of the vast volume of business each has. 
All in all, administrative courts would place restraints and restrictions 
on the expeditious determination of administrative causes. It would 
take an appreciable amount of time for courts to construe the funda- 
mental legislative enactments establishing these courts, and this is an 
additional delay. 

Third—Mr. Hector recommends there be established a separate in- 
vestigation and prosecution department under the Department of Jus- 
tice. Here again, we have a separation of functions which is not con- 
ducive to good administrative procedures. Investigations of violations 
of rules and regulations should be left with the agencies concerned. 
The personnel of the agency is more familiar with the procedure of such 
investigation. 

There is much to be said in favor of having all prosecutions handled 
by the office of the Attorney General. That office can coordinate the 
prosecutions in the courts, but so far as administrative punitive action 
alone is involved, it would appear that the agency personnel could more 
effectively handle this matter. 

On the whole, I agree with the conclusion made by the Honorable 
John R. Turney in his appearance before the Special Subcommittee on 
Legislative Oversight of the Committee on Interstate and Foreign Com- 
merce in the 86th Congress. In discussing the Hector memorandum, he 
said that on the whole ‘‘while the system of administrative regulation 
which has developed over the past 75 years does not function perfectly, 
nor for that matter does any branch of the Government, the remedy lies 
in the recognition of the defects and the prompt correction by improve- 
ment rather than by attempting to transfer administrative duties to the 
courts who, themselves, time and time again, have declared that they 
lack the requisite qualifications to discharge such duties.’’ 

In conclusion let me say that there are many matters of administra- 
tive nature which are best handled by administrative agencies. The 
deficiencies of these agencies are not so much in the system as in those 
administering the agencies. A strong agency whose members serve for 
a long period of time can gradually work out the ‘‘bugs’’ in the system. 
Conscientious agency members can make the agencies real servants of 
the Nation and can render a real service to our modern complex society. 
Polities should be ‘‘taboo’’ in the administration of an agency the same 
as it is in a court. Esprit de corps can be cultivated in an agency; a 
reputation for fairness and justice established with a correspondingly 
justifiable growth of pride in its work because it has done it well. 

Constant vigilance must be the watchword of an agency seeking 
publie approval, or better still, to render true public service. 

Thank you for the opportunity of visiting with you on this occasion. 








Looking Forward to Transportation’s Next Decade 
—A Challenge to Regulation * 


By THE HonorABLE JAMES K. KNUDSON 
Eisen and Knudson, Washington, D. C. 


Ladies and gentlemen: Mr. Chairman, I can say even on Friday 
the 13th that this transportation community has been very kind to me. 
It has provided me with fame and fortune and 
clients but most of all it has provided me with 
friends, and many of them belong to this great 
Practitioners’ Association. Incidentally, if you 
want to find out who your real friends are, try 
doing without fame for a while. 

To vou I say we are blessed in our profes- 
sion. It is most stimulating and rewarding, this 
type of vocation that we have chosen. We deal 
with problems that are strongly touched with 
the public interest and it might happily be said 
that we are rendering a service to our fellow 
man in performing them and solving them. We 
deal also happily with a government agency that 
is second to none in reputation, character and importance. We invest 
our daily lives with a rich knowledge of what goes on in the far reaches 
of our great country, and we avoid Pope’s injunction that a ‘‘little 
knowledge is a dangerous thing’’ by attempting to wrap ourselves up in 
the subject matter that we essay. 

Our problems are contemporary and living ones, but we must, on 
occasion, look also to the past, for it is there that we find the precedent 
that guides us in our attempted solutions, and since we deal with men 
as well as things, we must always address ourselves to other points of 
view from out of the past. 

Now it comes upon us that we must look also to the future, for our 
community of interest, not being static, is doubtlessly facing one of its 
greatest periods of tension and possible change that has occurred to it, 
and here, again, admittedly, we will deal with conflicting points of view. 
We may eat from the same loaf, but we will find that it is buttered on 
both sides. 

We are indeed looking forward to transportation’s next decade, and 
we know that therein will be some of the most compelling and important 
challenges to regulation in the field of transportation that have occurred 
in our professional lifetime. 

It is on this subject that I would stir your thoughts today, and 
what I shall say most of you already know, but it does even practitioners 
good sometimes to review what we know. This can be sort of a window- 





James K. KNupsON 


*An address before the Thirty-first Annual Meeting of the Association of 
Interstate Commerce Commission Practitioners at The Baker Hotel, Dallas, Texas, 
May 13, 1960. 
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cleaning exercise in which we look beyond into the next decade to see 
what lies there of interest to our profession. 

There was a Texan who wanted me to drive down Park Avenue with 
him not long ago, but before we got in his little old Cadillac, he bought 
a newspaper, a New York tabloid, but I noticed that he could barely 
read the large headlines without holding the paper at arm’s length. 
‘*Boy, what astigmatism,’’ I thought, but on Park Avenue without 
benefit of eyeglasses, he really started to burn up the highway. Finally 
I said, ‘‘Slow down, Mister Texan, my insurance won’t cover me at 
80 miles an hour on Park Avenue even in a Texas Cadillac, especially 
with a driver who can’t even read big black headlines without glasses 
and you, sir, haven’t got glasses.’’ 

**Oh, that,’’ he said, ‘‘Don’t worry, my friend, I’ve got the wind- 
shield ground to my specifications.’’ 

Now, that is about all I want to do today—provide you with a 
windshield that is ground to 1960 specifications. 

We will have to look at large issues and talk somewhat generally 
about them. There is not time to do otherwise, and I am going to have 
to be like the other Texan who was flying in his private plane over 
Europe on a sightseeing tour. His pilot said to him, ‘‘That’s London 
down there, sir.”” The Texan yawned and said, ‘‘Spare me the details; 
mention only the continents.’’ 

That is what I am going to do in a sense. 

If we were to sum up and give chapter headings to the last four 
decades, I suppost we could use such expressions as these: The Roaring 
20’s; The Depression-Conquering 30’s; The Victorious 40’s; The Boom- 
time 50’s. 

And now, according to most political prognosticators and economists, 
we are entering upon the ‘‘ Dynamic 60’s.”’ 

We are inclined to label our national environment, timewise, in the 
manner that California labels olives and Texas identifies ranches. There 
are no small ones; they start with large and go from there to the giant, 
hereulean, mammoth and gargantuan. We toss all of the small olives 
and small ranches and small decades into the heap of the forgotten. 

Who can tell me, for instance, much about the decade of William 
McKinley? And yet there were spawned in that decade many of the 
problems we are wrestling with today—Cuba, for instance. And who 
can spell out the decade of the 1880’s? This is the decade when regula- 
tion as we know it and practice it was born. 

Father Time and history (history being the miniscule way in which 
man deals with man) are not so Madison Avenueish in applying labels 
that are ultimately given to earthly periods such as the 20’s, 30s, 40’s, 
50’s, or 1880’s. 

In the long run, the centuries, the millenia, the light years (now 
that we are entering upon the space age), it is words like competition, 
free will, liberty, progress and perfection that have lasting impact and 
meaning. We can roar and boom and be dynamic all over the place. 
These are but superficial labels of indicia of our age. They are, I repeat, 
chapter headings and not the book, and we in this field must keep that 
in mind. 
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Now, the field of transportation is a very important part of time 
in the making. I could argue that it is the most important part. It is, 
for instance, the biggest industry in America today. It is our way to 
put goods from A to B, from Dan to Beersheba, and it is our way to go 
into orbit. 

We have a song in our Mormon hymnal that I can consult sometimes 
that goes like this: 


If I could hie to Jupiter 
In the twinkling of an eye 
Do you think I could discover 
Where Gods began to be? 


Let us not put it beyond man’s capacity, now that he is probing 
by transportation media the very reaches of space to discover, if not God, 
at least where man began to be, or even more important, where man is. 

Incident to the discovery, it will be found, I am sure, that in the 
struggle toward progress and ultimate perfection, competition is at once 
man’s most provocative stimulus and troublesome problem. Some 
philosopher has well said that ‘‘there needs must be conflict in all 
things’’ to achieve perfection. It is in reality competition with which 
we are most concerned therefore in our profession. 

Now, what is it? What is competition? It is the act of seeking or 
endeavoring to gain what another is endeavoring to gain at the same 
time; it is common strife for the same object; strife for superiority ; 
emulous contest; rivalry for approbation or for a prize; it is the effort 
of two or more parties, acting independently, to secure the custom of a 
third party by the offer of the most favorable terms; also the relation 
between different buyers or different sellers which result from this effort. 

There is no doubt but that our clients are competitors in the full 
sense of the word and always will be. Cases at law apply these defini- 
tions in a great variety of ways, but in no instance is there any necessary 
connotation or implied meaning to the effect that the competitor must be, 
under all circumstances, in a position to overwhelm his subordinate or 
his adversary. Effective competition can be and generally is something 
short of this ultimate, but the ultimate is generally kept in view by the 
protagonists. 

Now, it has been so through the ages. The minute Eve became style- 
conscious and started wearing a fig leaf, the ‘‘fashion experts’’ of the 
day doubtlessly competed to see who could cover the necessary parts in 
the most efficient way. They are still so competing. Cain and Abel 
competed and Cain won. David and Goliath competed and David had 
the better weapon. There was apparently a lusty competition for 
Potiphar’s wife, and Hamurabi and Moses took note of competition and 
Jesus scourged the competing traders from the Temple where their 
competition had become obnoxious. By the time of Charlemagne in 814, 
the law had become fixed so that no one could even sell his goods at a 
higher price than that which had been declared whether in times of 
abundance or times of scarcity. Government control of price compe- 
tition for goods or services is, therefore, not a new thing. It is one of 
man’s oldest problems. 
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By 1274, the days of the great monastic, Thomas Aquinas, all con- 
ceptions of price could be summarized in two words—‘‘just price.’’ 
Aquinas lived in an age when small units of population were largely 
self-sufficient. Exchange was little known and competition among pro- 
ducers and sellers was almost entirely absent. Without ready markets 
for goods, there were no economic forces to determine the prices. There- 
fore, the price of an article could logically be determined only by the 
amount of labor time that was required to make it. This did not mean 
that every laborer’s time was equal. The social status of the laborers 
determined their standards of living. Therefore, a just price was one 
which enabled the maker of the goods or the performer of the services 
to maintain his accustomed standard. This became governmental policy 
as long ago as the 13th Century, and we have a carryover of that idea 
today in section 1 and its counterparts of the Interstate Commerce Act 
wherein we have mentioned ‘‘just and reasonable rates.’’ Rates are 
also prices. They involve competition. They also involve the human 
factor. 

In the Middle Ages, essential food prices were controlled by public 
authorities, especially in England where the courts also exercised some 
authority in setting wage scales for labor, but the medieval markets were 
controlled in part also by wars, diseases and droughts, and things of 
that kind. For instance, when the Black Death swept over Europe de- 
creasing the working forces, wages rose precipitiously and local magis- 
trates were thereupon empowered to set wages and enforce the terms of 
existing contracts. This was government intervention in an emergency 
for the public interest. 

And, then, when mercantilism began to develop in the world along 
about the middle of the 15th Century, prices were controlled by monopo- 
lies and also by the presence or absence of silver and gold, which had 
then begun to be in circulation. One economic philosopher who lived in 
those days by the name of Thomas Mun conceived of price as an instru- 
ment of economic warfare. On goods of which England had a monopoly, 
he said, prices should be kept high but not so high as to be prohibitive. 
Goods which were highly competitive should be priced so low that even 
England might continue to hold a large share of the market. Now, some 
again reasoned in those days that labor was the true basis of value or 
price. England’s great colonial expansion invoked this principle, and, 
again—government intervention in the competitive scheme of things, 
and, again, in a land where we have genealogical attachment. 

The eternal struggle in our free democracy has been to keep com- 
petition in the public interest within proper boundaries. We have gone 
one step further than most countries. We have outlawed cartels and 
monopolies. We have many economists and schools of economists that 
we consult. Sometimes in Washington we say that an economist is a 
man with a Phi Beta Kappa Key on one end of a watch chain and no 
watch on the other. But they have had a great effect upon our thinking 
and much of their thinking underlies the Interstate Commerce Act. 

Adam Smith would have done all of this by letting the law of supply 
and demand take full charge and there are many today who would do 
the same in transportation as in all other phases of economic life. The 
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hallmark of free private enterprise must be, it is argued, managerial 
discretion, unfettered by government intervention and control. This is 
but another way of saying that the law of supply and demand should be 
allowed to work in our area. But, then, there were those who were inter- 
ested in the framework of our statutory law who believed otherwise with 
John Stuart Mill or Alfred Marshall and Sismondi, for instance, that 
there are times and places in which checkreins should be put on compe- 
tition so that the human interest factor will not be subordinated. 

Now, this economic philosophy, if you will look carefully enough, 
underlies much of our regulatory law, including the law that we help 
administer and enforce. As far back as the days of Thomas Aquinas, 
we had this just price idea manifested and it has still come down through 
the ages. 

Our legislators through the years have had before them, in addition, 
all of the economic theories invented by man from Adam Smith’s non- 
governmental intervention ideas, on the one hand, to Karl Marx’s pure 
(or impure) socialism, the superstate, on the other. And such acts as 
the Interstate Commerce Act might be said to have resulted from an 
amalgam of such diverse economic thought, allowing as they do for a 
large free play of managerial discretion but placing inhibitions and 
prohibitions on the abuse of such discretion. We have what might be 
called, therefore, benevolent regulation. This is our past policy and it 
has produced great results, and at the moment it doesn’t seem to me, 
at least, that there is much likelihood that we will change it in basic part. 

Now, what do the ‘‘Dynamie 60’s’’ hold in this respect? Will we 
suddenly now, after all the years since 1887, abandon this policy? First 
of all, it undoubtedly may be safely asserted that there will be compe- 
tition, plenty of it. This is almost like saying there will be sex, plenty 
of it. Some of it will be bad. We will have to outlaw it, but we will 
have it. 

Whether competition will be less predatory than it was when the 
Interstate Commerce Act was enacted and from time to time amended 
will depend, it seems to me, almost wholly on the nature and disposition 
of 20th Century man, 1960 man. Is he less predatory as a railroad 
president or a truckline president or a traffic manager or a water carrier 
owner or a big shipper than he was in 1887? Has he repented of his 
economic sin of desiring monopoly? Has he been baptized into the ranks 
of what we call today the wholly coordinated? Has he had hands laid 
upon his head to give him the spirit of cooperation ? 

Answer me these questions and I will predict the future of trans- 
portation in the ‘‘ Dynamic 60’s.’’ 

Personally, I believe that competition, like baldheadedness and 
taxes, is here to stay, and I also believe that no amount of legislation 
can or will ever hold it in complete balance or even in status quo. Com- 
petition tends to become as dynamic or lethargic as the age or decade 
itself because it is at once the cause and effect of that age or decade. 

Transportation in 1960 will cause great prosperity because we will 
be enabled to move people and things from place to place better than we 
ever have before, and prosperity will cause us to build more roads and 
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airports and improved waterways and with these we will doubtlessly 
have more competition in the field. 

Therefore, it seems to me that as practitioners in the field of trans- 
portation, economics and law, we can look forward to a long and some- 
times bitter and sometimes sad and sometimes highly beneficial era of 
pervasive competition in which we shall have the privilege of partici- 
pating in behalf of our clients and interests. These interests we must 
protect, but to the extent that we can be statesmanlike in our pushing 
always in the direction of progress or this ultimate goal, which I call 
perfection, we should do that, too. This may cause us to realize at times 
that there is actually obsolescence or decadence in that which we strive 
to protect. Competition will always bring this realization to the objec- 
tive mind. 

Now, let me read something from the Richmond, Virginia, news- 
paper of January 14, 1887. The editor said this: 


Shall discriminations be suffered to continue which build up 
great capitalists higher and higher and crushing men of smaller 
means lower and lower, taking away from those who have little and 
giving to those who have much, stripping the poverty-stricken Peter 
to pamper the plethorie Paul? 


This was in an editorial dealing with the enactment of the Interstate 
Commerce Act. The editorial that I have just read to you is typical of 
many that could be taken from the printed pages of that time and editors 
today are writing in much the same vein. 

About every 20 years since that time, the transportation and trans- 
portation in all of its aspects, particularly those necessitating the enact- 
ment, modification or repeal of some Federal law, has come to be one 
of the major problems of the day. Such was the case when the Hepburn 
Act was passed in 1906, an Act which really marked the beginning of 
effective Federal railway regulation in that authority was given to the 
Interstate Commerce Commission to prescribe maximum rates and regu- 
late practices for future operations. This was a giant step in regulating 
competition. 

Now, the major transportation difficulty twenty years before had 
arisen from the dubious financial methods that accompanied the growth 
of railroads for several decades after the Civil War. 

There were also some serious rate abuses which produced great 
unrest because of their far-reaching effects, and, therefore, played an 
important part in bringing about the enactment of the first Interstate 
Commerce Act. Railroad rates in those days were affected by the strange 
malady of being at once both too high and too low. They were too high 
where the railroads were in a monopolistic position and in many in- 
stances too low when the railroads were forced to compete with the 
waterway and highway facilities of the day. There was also in those 
days a bitter competition between and among the railroads themselves. 
The history books say that ‘‘rates were then lowered sharply and sud- 
denly devious methods were employed to secure traffic that might go to 
the competing carrier.’’ 
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There were also traffic managers in those days who played upon the 
good will of the railroad officials, who themselves endorsed the principle 
that the acquisition of additional business is desirable as long as out-of- 
pocket costs are covered and something is added for fixed costs. This 
was managerial discretion, 1880 style. 

It is little wonder that the Interstate Commerce Commission in 1887 
remarked about this kind of competition in its annual report. I have a 
long quote from it. 


In some sections of the country, if rates were maintained as 
they were at the time the Interstate Commerce law took effect, it 
would have been practically impossible for a new town, however 
great its natural advantages, to acquire the prosperity and the 
strength which would make it a rival of the towns which were espe- 
cially favored in rates; for the rates themselves would establish for 
it indefinitely a condition of subordination and dependence to 
‘trade centers.’’ 


A series of adverse court decisions whittled away the general pur- 
poses of this first Act between 1887 and the turn of the century, as a 
result of which the Commission found that it had no real power over 
rates. It found that it was helpless to prevent discriminations under the 
long-and-short-haul provisions, and that regulatory authority had been, 
in fact, shifted to the courts. This was all corrected in 1906 and further 
corrected in the Mann-Elkins Act of 1910. This 1906 transportation 
crisis was followed by a series of specific transportation hassles during 
the next few years which gave rise to such legislation as the Panama 
Canal Act of 1912, which forbade railways to continue ownership and 
operation of water lines when competition would thereby be lessened ; 
the Valuation Act of 1913, and a number of other specific acts, all of 
which dealt with this general realm of competition. 

After the first World War in 1920, another round of transportation 
problems arose, largely because the Government had taken over the 
operation of railroads as a wartime necessity, because competition had 
not then gone far enough to stimulate improvements, and then the rail- 
roads were turned back by the Government to private enterprise, because 
it was realized that if they were to improve their lot in the service to 
the public, true competition under private enterprise had to be pro- 
moted. In 1935 the motor carriers came under this scheme of regulation 
because, again, competition demanded it, and in 1940, the Act was further 
amended to bridle competition by placing water carriers under regula- 
tion, and the National Transportation Policy was given a more com- 
pelling relationship to the Act as a whole in protecting the various trans- 
portation facilities. In 1940, the Bulwinkle Act was passed which gave 
the Commission even further controls over competition in ratemaking. 

The postwar period of the 50’s has brought in its wake many struc- 
tural changes in our national economy and these changes are now in the 
process of being reflected in further regulation, such as the amendment 
to section 15(a)(3) in which the rule of ratemaking was apparently 
liberalized; that is to say, carriers were at long last enabled to make 
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rates with apparently somewhat less attention to their effect upon other’ 
carriers than had previously been the case, but it now seems to be quite 
obvious that the 1950 legislation is interim in nature and that there will 
be inevitably much greater attention within the next 10 years to the 
framework of the Act and by legislators in reframing the Act in this 
whole business of competition. 

Now, the point that I want to make that should be of interest to us 
as practitioners and as far as we are concerned, is that competition is 
here to stay. A practitioner will thrive on it, if you want to put it that 
way, and if it is to be subverted, we will also thrive on the fact that 
people are trying to subvert it, so it looks to me as though we are going 
to be busy any way you look at it. 

Now, let me mention just a few areas in which this problem is going 
to be of superimportance: Agreed rates and charges, compelled joint 
through-rates and routes, carload rates in the freight forwarder field, 
five plans or more of ‘‘piggybacking,’’ rate differentials between rail 
and water carriers, ownership and control of one type of carrier by 
another, private and pseudoprivate carrier operations, some in the buy- 
and-sell field, and so on, if the problem is viewed in terms of specific 
eases and affecting specific carriers, ad infinitum. 

Meanwhile, the further development of transport facilities them- 
selves has not remained static. We are about to enter upon an era of 
vertical air lift wherein thousands of communities will be served by 
short-haul helicopters, verta-lift planes and other such devices. 

A month ago our own law firm participated in a case involving 
air cars which have no wheels and which will lift and move about 
six inches above the highway or other flat surfaces. Conceivably, this 
will usher in a new concept, not only of transportation, but even road 
building and even railroads might operate this way. 

Hydrofoil vessels capable of carrying hundreds of people or tons 
of goods at 80 miles an hour on water surfaces are here now and will 
be in large scale operation soon. Think of riding to work, if you live in 
Washington, from Mt. Vernon up to Maine Avenue at 80 miles an hour, 
or coming over the Great Lakes into Chicago in one of these vessels. 

Missiles will transport people and things, not warheads only, it is 
to be hoped, and articulated buses will herald even larger highway 
vehicles. I have actually driven, for instance, down here in Longview, 
Texas, an over-the-highway vehicle with buttons on the dashboard and 
no steering wheel that is capable of hauling 200 tons of freight over the 
highway at one time. And there is another one that needs no roads at 
all that can haul payloads not in the box on the back but in large flexible 
bags which serve also as the wheels or the tires for the vehicle. This is 
called the ‘‘ Rollagon.’’ 

Now, aircraft can move less today than three-tenths of one percent 
of the total freight, and studies show that they can lift up to five percent 
with competitive impact, and might reasonably be expected to do so 
within the near future. 

I have just tried to feed your imagination with a few of these de- 
velopments that are just around the corner and with which we as prac- 
titioners doubtlessly will deal in the ‘‘Dynamic 60’s.’’ 
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If, therefore, I were a prophet in this field, I would not hesitate to 
say that our world of the 60’s is going to be fraught with knotty and 
difficult problems and situations which we, as practitioners in the field, 
will have to assist in unravelling and weaving into the fabric of a trans- 
portation commuunity in the public interest in a very genuine way. 
This will be our principal job. In both the light of history and contem- 
porary events, it is coming upon us fast and inevitably and all of us 
will, I hope, achieve both fame and fortune and keep our friends in meet- 
ing the challenge head-on. 

















Some Observations on the Theory and Perform- 
ance of the Independent Regulatory Agencies in 
Regulating the Public Utility Industries 


By Marvin L. Far * 


The independent regulatory agency came into existence after 1870 
and has become the principal type of government structure in both state 
and federal regulation of the public industries. Taking the form of a 
board or commission such an agency was designed to be essentially quasi- 
judicial in character. However, the task of regulation by these inde- 
pendent agencies is no longer essentially a matter of adjudication in the 
areas of discriminaton, reparations and unreasonable rates in protection 
of the public. Rather the trend has been toward more activity in awards 
relative to facilities, structures and organization on one hand, and to 
the administration of safety, service, accounts, license renewal, loans and 
compliance on the other hand. The case by case approach employing 
rigid judicial procedures has proved increasingly inadequate in matters 
of certification, coordination, control, mergers, security issues, public aid 
and other matters which relate to facilities, structure and organization. 
In purely administrative matters the commission or board organization 
is at best cumbersome. As a result recently there has been mounting 
criticism of the independent administrative agencies. 

Recently a former member of the Civil Aeronautics Board resigned, 
expressing strong feelings about the inadequacy of commission regula- 
tion. Said he, ‘‘The C. A. B. is a creature imprisoned by its own struc- 
ture and procedures. . . . It is unable to form clear policy, . . . to make 
sound and comprehensive plans. It is unable to administer its affairs 
with vigor and dispatch.’"! The writer feels that the existing clamor to 
abolish the independent commission suggests the need for an objective 
appraisal of the theory and fitness of this particular device of govern- 
ment structure. 

The general resort to the machinery of the independent agency in 
the administration of regulatory programs set up for the public utility 
industries, including transportation, has been as pragmatic as the de- 
velopment of regulation itself. Resort to the mandatory commissions 
which began with the Granger movement in the 70’s was followed on 
the federal level by the establishment of the Interstate Commerce Com- 
mission in 1887. It was the American bias against government owner- 
ship that led to the great American experiment of regulation of privately 
owned utilities when it became apparent that the public interest required 
government intervention in such a fundamental matter of management 
policy as pricing policy. 

Price fixing was not new to the American scene when the first laws 
to regulate railroads were passed. The prices of essential commodities 
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frequently were set by governments of several of the colonies. After 
the revolution, legislatures of several states later set prices paid for the 
services of porters, carters, wagoners, draymen and wood sawyers.? 
Maximum rates were frequently set in franchises given to common 
carriers. 

Enforcement of railroad franchises in general, in the public interest, 
by resort to court action proved impractical. Accordingly, as early as 
1832, Connecticut set up a commission to investigate and assure compli- 
ance. New Hampshire, New York, Rhode Island and Massachusetts fol- 
lowed with the establishment of advisory and investigative commissions 
which were usually more or less ad hoc in nature. Direct legislative 
action, including rate setting was resorted to by some states. 

By the time the Granger states in the 70’s and the Federal Govern- 
ment in 1887 got around to passing legislation to regulate reasonable 
rates and discrimination, the inadequacy of direct legislative regulations 
and judicial processes, even when aided by advisory and investigative 
commissons, had come to be recognized. However, a few of the earlier 
Granger laws provided for maximum rates set by legislative action. 


Regulatory Commission Experiment 


Out of this dilemma arose the experiment of the mandatory and 
permanent commission agency as a great experiment in government 
structure to exercise the new controls over the railroads and grain 
elevators and later over other public utility industries. The state legis- 
latures and the Congress sought an effective creature to carry out desired 
controls. Beginning in 1871, ten states had set up mandatory commis- 
sions by the time Congress created the Interstate Commerce Commission 
in 1887. Cushman has pointed out that this experiment was launched 
to meet concrete situations and was not based on a priori reasoning or a 
‘carefully worked out philosophy.’ 

The regulatory process constitutes a sharp departure from the 
laissez faire philosophy with which this country had long been imbued. 
Regulation of business actions in regard to prices, finances and acquisi- 
tion of other firms represents a basic change in the property concept. 
Legal arrangements between government and business enterprise are 
modified. Control over combination and certification substantially affect 
the structures of industry. It is not surprising that our regulatory 
experience has been characterized by frequent caution or chariness on 
the part of the Congress in granting clearly stated powers to regulatory 
bodies, by severe criticisms of regulated industries and jealousy of the 
three conventional departments of government of the vast powers exer- 
cised. The American decision to regulate presented a peculiar problem 
of government structure because of the separation of powers in our 
government. Furthermore, to this date, we have not emulated England 
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and some other countries in providing continuity in administrative 
policy by use of a permanent career ministry in the executive depart- 
ments. 


Structure, Organization and Purpose 


The independent commission, as we know it, is an American insti- 
tution of government which brings together legislative, judicial and 
executive functions in the intimate regulation of an industry. What is 
the basic theory of this institution? The basic structure of the manda- 
tory commission as an instrument of government is that of a board 
(a few states have only a single commissioner) provided for by act of 
the legislative body to carry out the administration of a program of 
regulation of an industry or related industries which requires continuing 
surveillance by an informed group of experts. 

The mandatory commission or board not only investigates possible 
violations as did its predecessor, the advisory commission, but also com- 
pels testimony, makes rules and regulations, determines reasonableness 
and fitness of rates and services, regulates financial actions, and controls 
entry, extension and abandonment, and is an agency which has power to 
enforce decisions. It legislates, investigates, judges and enforces its 
orders in the course of its representation of the public interest. The 
interest of the shipping public and community in general are to be pro- 
tected from unreasonable rates and unjust discrimination and the car- 
riers are to be protected from unfair and destructive methods of com- 
petition and yet preserve the vitality of the carriers and adequacy of 
service to the public. Legislation is often general, allowing a substantial 
area of discretion. 

Continuity, expertness and impartiality are the supreme values 
which are assumed to be most effectively combined in the independent 
agency. To obtain these values in the independent regulatory agency, 
chief reliance has been placed on plurality of the administrative unit, 
the length of term, staggered terms, and restricted basis for removal 
of a commissioner. But there is no distinction in respect to the method 
of selection. Anyone of voting age who belongs to the right party is 
eligible for appointment. 

The size of the board of commissioners varies from three to eleven— 
in the Federal Government, it varies from five to eleven. The assumption 
respecting plurality is that it is safer to rely on the decision of several 
qualified persons in the exercise of broad discretionary powers of vital 
public interest than on one person. 

The terms are usually for five or more years and staggered so that 
one Governor or President is not likely to dominate the appointments 
and so that continuity and expertness are made possible. Furthermore, 
such an arrangement contributes to the independence and impartiality 
of the commission. Removal of a commissioner or board member gener- 
ally requires proof of neglect of duty, malfeasance or criminal behavior. 
The federal commissions are required to have not more than a bare 
majority from any one party. This presumably is to avoid party domi- 
nation and to contribute to balance in economic philosophies represented 
and to continuity of policy. 
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The selection of members has always followed conventional patterns. 
These agencies in the Federal Government and in most states have their 
members appointed by the chief executives and approved by the Senate 
(federal or state), while in several southern states they are elected by 
popular vote. No qualifications are specified except that they be citizens 
of voting age and that they have no direct financial interest in any in- 
dustry which the agency regulates. Appointments in a given adminis- 
tration often follow the pattern for many important administrative 
posts, and are therefore subject to political patronage. There is then 
in the method of selection no ‘‘built-in’’ assurance of training, experi- 
ence or judicial temperament that the technical duties of regulation of 
complex industries requires. 

The independent commission is a creature of the legislature and as 
such stands between the consuming and using public and the utilities 
or carriers which they regulate. As Herring points out, Congress has 
wide powers over commerce but is bound by its own limitations, by its 
very composition it cannot come to grips with the transportation enter- 
prises it seeks to control. It can only indicate general policies and 
establish certain norms. It cannot even scrutinize well the application 
of the policies prescribed.* 

The legislative bodies creating the commissions recognize that they 
confer on them far-reaching powers over the health, if not the very life, 
of both the individual business enterprises regulated, and of persons, 
firms and communities which are served. This power is pronounced in 
respect to transportation regulation. As pointed out by a member of 
the Interstate Commerce Commission—‘‘ Every decision of the Commis- 
sion touches the pocketbook and the emotions of someone . . . not re- 
motely but directly.’"> Severe conflicts of interest must be adjudicated 
under the broad policy laid down by the legislative body. Both the 
complexity of the industries regulated and the continual change in tech- 
nological, economic and political conditions require that the statutes lay 
down essentially broad objectives and values leaving their application 
and supplementation through rules and regulations to the discretion of 
the regulatory body. 


Importance of Recognition of Limitations, Potentials and Accomplishments 


From the beginning, the independent agencies frequently have been 
subject to severe criticisms by the judiciary and by the legal profession 
in general, because of their alleged preemption of judicial function or 
the manner in which it is exercised. In recent years, the criticism of the 
Executive Branch of the Congress, and of students of government orga- 
nizations, has increased. The charges have included: (1) excessive ad- 
herence to court procedures; (2) violation of the principle of line of 
authority in the Federal administration; (3) lack of responsiveness 
to general political and economic trends; (4) undue identification with 
the structure of the industry regulated; (5) failure to give a realistic 


4E. P. Herring, Public Administration and the Public Interest, p. 182 (1936). 
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and broad base to policy because of a case-by-case procedure; and (6) 
undue delay incident to wasteful and time-consuming procedures. The 
fitness of the independent agency to serve as the mainspring of adminis- 
tration especially in the area of national transportation matters is being 
questioned as never before. 

The writer proposes to examine the merits of this criticism in terms 
of: (1) limitations inherent in the theory and basic structure of the 
commission ; (2) experience in appointments, tenure and practices; and 
(3) changes in the industries regulation and the consequent shift in the 
‘‘mix’’ of adjudication, control of industry structure and advancement 
in performance. 

The inherent strength and weakness of the commission are those of 
an administration by a multiheaded tribunal which legislates, investi- 
gates, adjudicates and administers. To carry out the composite task of 
investigation and of adjudication of conflicting interests and property 
rights, it has definite advantages. It is admirably suited in structure 
for the exercise of due process provided in the bill of rights. Similarly, 
in carrying out the necessary function of legislation (rules and regula- 
tions) and interpretation of its directives, it has distinct advantages. 
However, in prompt decision making and of policy execution, its mere 
plural nature makes it cumbersome and less efficient than the single 
executive. 

In recent years there has been increasing criticisms of the indepen- 
dent agency with much of it centering on the fact that it presumes to 
investigate, prosecute and adjudicate. In addition, it makes policy deci- 
sions and administers all its findings. Lately a former member of the 
C. A. B. has issued a 75-page criticism along these lines. He would 
divide the functions between (1) a member of the executive department 
who would make policy and administer the legislation, (2) an adminis- 
trative court, which would handle cases of adjudication, and (3) a divi- 
sion of the Department of Justice, which would investigate and prose- 
eute. Much criticism of the integrated authority provided in the inde- 
pendent commission has been directed to the inconsistency of one body 
acting as prosecutor, judge and jury. Despite the logic of this conten- 
tion concerning the several ‘‘hats’’ worn by the independent agencies, 
the theory of integrated authority is that adequate expertness in ad- 
ministrative decisions requires centralization of responsibility. Investi- 
gation supports rulemaking and both support adjudication and policy 
making. Each function aids the other in the making of realistic and 
sound decisions. In adjudication the independent agency is a superior 
structure. 

However, in the formulation of broad policy, in formulating desir- 
able objectives of structure and service performance which will best 
advance the economic or defense interests of the Nation, the commission 
or board is inherently defective as a structure of administration for bold 
decision making. On such matters the single administrator, acting on 
adequate advice, is inherently a superior structure. The commission is 
burdened with many details of adjudication which absorb its time and 


6 Louis J. Hector, supra cit. 
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set its procedural practice. However, Nelson Lee Smith, a former mem- 
ber of the Federal Power Commission, and a lifetime student of regula- 
tion, rejects the purely tribunal concept of the commission, and states 
that ‘‘The regulatory agencies were not conceived to play simply the 
passive role of courts awaiting causes to be brought to them—nor should 
they be so confined.’ 


Primary Functions and Effective Adjudication 


The fitness of a commission to carry out such essentially adminis- 
trative tasks as the administration of safety, service, accounts, renewal 
of license or certificate, loans and compliance in general is even more 
subject to question. This was the burden of Commissioner Arpaia’s 
recent address to which reference was made above.® 

All of the federal independent commissions have become swamped 
in the details of carrying out essentially administrative duties to the 
point that it seriously interferes with the exercise of the quasi-judicial 
function which remains primary. The Federal Communications Com- 
mission, for example, spends far more time in renewal of licenses of 
broadcast stations than in regulation of common carriers and original 
granting of licenses. 

The theory of the integrated body also assumes that investigation, 
adjudication and administrative decision making must be coordinated. 
Informed and responsible decision making would be difficult to come by 
if the functions were separated and handled by separate bodies. This 
advantage is clearer in respect to adjudicatory decisions than in ex parte 
decisions relating to broad policy because the latter reflect changed 
organization and structure of the industry regulated. 

The insulation and independence required for effective adjudication 
becomes an obstacle to the contact and intimate understanding required 
by changing economic realities and political considerations. But Fesler 
pointed out that, at least for state commissions, their independence is 
more myth than reality. They are not immune to the spirit of the times 
and to many pressures.® It is nevertheless a structure designed to elimi- 
nate abuses and to adjudicate, and not one essentially designed to pro- 
gram or plan a favorable structure and functioning of the industries 
regulated. When the commissions were established, without exception, 
the emphasis in the ‘‘mix’’ of public interest was in the exercise of 
discretionary powers in removal of abuses, adjudication, and legislation 
within the scope of the governing acts. Charles Francis Adams pointed 
out that the early state commissions were created to prosecute rather 
than to act as detached judicial tribunals.1° However accurate this may 
be in regard to early state commissions, it can hardly be the accepted 
doctrine as the great experiment broadened and deepened in both state 
and federal experience. 





7 Nelson Lee Smith, “The Administrative Process,” Address before Public Utility 
Section of the American Bar Association, August 25, 1959. 

8 Anthony Arpaia, supra cit. . 

®Fesler, The Independence of State Regulatory Agencies, p. 61 (1942). 


- 10 Charles Francis Adams, Jr., Railroads, their Origin and Problems, p. 133 
(1878). 
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Adequacy and Pressures 


In practice how well has the regulatory commission idea worked? 
Has it lived up to the theory? At least we can say that commission 
regulation has worked well enough that the United States has not been 
tempted to emulate other advanced nations in owning railroads and other 
major public utilities. Furthermore the commission idea has found 
application at the federal level in the nonutility fields of banking, securi- 
ties, tariff and antitrust. 

Nevertheless, it must be admitted that the record of commission 
regulation has been spotty and often far from realizing the values in- 
herent in the theory of the independent regulatory commission. The 
principal recent criticisms of the commission regulation have focused on 
three areas, namely, the inadequacy of a commission to formulate broad 
policies and to exercise imagination in their application, lack of complete 
detachment because of the pressures brought to bear on them and fre- 
quent delay in arriving at important decisions because of time-wasting 
procedures. 

Some of the causes for the failure of commission performance to 
measure up to the theory come from outside the commission and, there- 
fore, cannot be considered as a valid basis of criticism of the independent 
agency idea. Judicial review has frequently exerted frustrating in- 
fluence on commission action. Prior to 1910, it was a common practice 
for courts to set aside commission decisions not only on the basis of 
legality but also on the basis of evaluating the exercise of judgment on 
the part of the commission. Finally, in the Illinois Central Railroad 
ease, the Supreme Court ruled that the suspension or setting aside of a 
commission order must be on one of the following grounds: 

(1) The order violated constitutional power or right; (2) the com- 
mission exceeded the power conferred on it by law; or (3) the decision 
made was arbitrary and is not supported by the evidence received." 

Due process remained the principal basis for review. However, 
until 1944 the court was inclined to hold that due process should include 
consideration of soundness of formuli or procedures used, for example, 
in evaluation procedures and related matters. In the Hope Natural 
Gas case of 1944, the court held that such matters should be left to the 
discretion of the regulatory commission and that it was not the province 
of the court to substitute its judgment in such matters for that of a 
commission.12 The Administrative Procedure Act of 1946 specified that 
a court in reviewing a board action in regard to substantiality of the 
evidence should review all of the record or all of the portion cited to it 
in making its determination. A Supreme Court decision of 1951 affirmed 
this as a rule of review procedure.’* In practice, courts in review gen- 
erally went over only as much of the record as seemed necessary to 
support the presumption of substantiality of evidence. 





11 Interstate Commerce Commission v. Illinois Central Railroad, 215 U. S. 452, 
470 (1910), and Interstate Commerce Commission v. Union Pacific Railroad Co., 
222 U. S. 541 (1911). 

12 Federal Power Commission v. Hope Natural Gas Co., 320 U. S. 591 (1944). 

13 Universal Camera Corp. v. National Labor Relations Board, 340 U. S. 474 
(1951). 
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Congress sometimes makes effective administration difficult or im- 
possible because of the vagueness and inconsistency in the legislation 
which a commission is called upon to administer. 

Government officials outside a regulatory agency, as well as lobby- 
ists, on occasion bring pressure to bear in behalf of a party in a pending 
proceeding. 

However, it must be recognized that most of the failure and mis- 
takes of commission regulation are to be laid at the door of the agencies 
themselves. 

Frequently it is evident that a commission or board has departed 
from a truly judicial handling of a problem because of yielding to the 
pressures of private interests which it is supposed to regulate. These 
pressures take various forms. They include the propaganda of the 
carrier industries regulated, threats to oppose reappointment, and a con- 
stant stream of letters and speeches condemning the action or proposed 
action of the commission. The last and current sessions of Congress both 
developed substantial evidence that certain members of the federal com- 
missions had violated the ethics and responsibility of their office not only 
in de novo actions taken but also in reversing decisions. The complexity 
of the problems with which a regulatory commission deals is such that 
cooperation between the agency and the industries regulated is required. 
The matters at issue are often so technical and involved that extensive 
contact with representatives of the regulated industries is desirable and, 
in fact, necessary. It is a matter of how circumspect the commissioners 
and employees are in industry associations. It is the obligation of a 
commissioner to preserve these contacts in terms of time and manner 
so as not to jeopardize his judicial detachment. Some critics may over- 
look the fact that organized carriers and shippers often help a commis- 
sion to counter local and individual pressures and to serve the broader 
national interest. A court may aspire to operate in a more or less legal 
vacuum, but this is not possible in effective commission regulation be- 
cause of the constant changes in the industries regulated and in con- 
eepts of public policy. 


Appointments to Agencies 


Most thoughtful critics have not condemned the independent agency 
as an institution but rather the character and quality of the people 
appointed or elected to the various agencies. The Interstate Commerce 
Commission is often cited as one of the most exemplary of our commis- 
sions. However, Harvey Mansfield in his study of the Interstate Com- 
merce Commission in 1932 stated that ‘‘partisan considerations have 
dominated the appointment of Commissioners.’’!*. This immediately 
calls attention to the method or lack of method in appointment of com- 
missioners. In the first place, in the Federal Government it is a respon- 
sibility which is divided between the President and the Senate. From 
time to time, notably in the present Congress, deep concern is shown over 
the failure of members of independent agencies to conduct their grave 





14 Harvey Mansfield, p. 193, Lake Cargo Coal Rate Controversy (1932). 
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responsibilities with propriety and with dedication to the public interest. 
The appropriate committees of both houses of Congress have been most 
active in their investigation of doubtful conduct of members of several 
of the independent agencies. Over the years the Interstate Commerce 
Commission has been remarkably free of scandal and instances of doubt- 
ful behavior. Legislative action to set forth criteria for agency-industry 
relations would be of substantial value but is this the real answer? Will 
this concern go to the point of seeking a safer and better method of 
screening possible appointments? The effectiveness and prestige of each 
agency tends to fluctuate from time to time reflecting changes in leader- 
ship and personnel. Recently in some agencies turnover has accelerated 
and revelations of misconduct have increased in number. 

The restrictions on removal may be avoided by the chief executive 
if he follows the practice ascribed to President Coolidge of requiring an 
undated letter of resignation upon the assumption of office by an ap- 
pointed commissioner. Furthermore, the limitation in regard to a bare 
majority of commissioners of one party philosophy can be meaningless 
when a Governor or President appoints members of the opposing party 
who supported him in his campaign. In any case, a President or Gov- 
ernor who has a second four-year term may be able to appoint a ma- 
jority of a commission in spite of the arrangement for a five- to seven- 
year term of commissioners. 

The competence of a commission to withstand the intimidation of 
the courts and to realize its potency as an effective instrument of judi- 
cious and positive administration has been greatly limited by the failure 
to develop criteria and tradition in the appointment of well qualified 
members. Presidents and those who advise them have failed to recognize 
either the advantage of familiarity with the complex industries regu- 
lated or the personal qualities of dedication to public service, judicial 
temperament, and willingness to work at becoming expert, that effective 
service on a regulatory commission requires. Patronage and pressures 
from the industries regulated often result in the appointment of weak 
commissioners. Corporate responsibility may give way to the point of 
general breakdown of competence in administration. This in turn may 
lead to the abolition of the independent agency itself as was the case 
with the United States Maritime Commission in 1950. Reappointment 
of dedicated and able commissioners is far from the rule. However, the 
most able often obtain it. Studies show that except for the Interstate 
Commerce Commission, the average length of service, as of 1949, was 
only three years for federal commissioners.** In recent years, the turn- 
over of the I. C. C. has greatly increased, the average tenure of which 
at this writing is a little over four years. 

None of the statutes sets up any requirement as to competence or 
experience. Although the industries regulated are complex and dynamic 
and the problems dealt with are essentially economic in character, an 
experienced and well-known student of the problems to be handled is 
seldom appointed. Technical considerations are generally very import- 
ant but seldom is an engineer appointed. Lawyers dominate the appoint- 


15 Report of Hoover Commission, Task Force, p. 24 (1949). 
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ments, presumably because of political contacts rather than because of 
any preeminent value of legal training. Legal training is desirable and 
should find representation among the heads of the agency, although 
adequate provision is usually made for a general counsel and for legal 
staff to advise a commission on legal interpretations and rights involved. 
Many a legal rate or certificate has put someone out of business or caused 
great hardship because of lack of competent economic understanding of 
the situation. A very small percent of federal commissioners have had any 
prior experience in public utility regulation on the state level. Harvey 
Mansfield in his study of influences discernible in appointments to the 
I. C. C., 1905-1931, said that only 12 of the 50 appointments were based 
on qualification and training.’* I[ll-considered patronage has so often 
compromised the theory of expertness and judicial quality of the inde- 
pendent commission members that only a small minority eminently 
qualify in either expertness or judicial temperament. Apparently only 
the leadership of a minority of able and dedicated members, supported 
by able staff advice, has saved the commission system and over a period 
of time has permitted a reasonably good record to be made by many 
independent agencies. 


Procedures of Regulatory Bodies 


In respect to procedures, commissions have been criticized for per- 
sistent adherence to judicial procedures reflecting, it is alleged, the 
influence of a government by lawyers in the interest of litigation. They 
have, it is claimed, developed few, if any, really novel procedures. 
Adherence to legal procedures in formal hearings can be explained if not 
justified by the fact that their powers deal with serious intrusion on 
property rights and adjudications of competitive relationships of ship- 
pers, carriers, and of communities. 

Due process is a well-established tenet of our whole jurisprudence. 
The commissioners, in the exercise of their powers, have felt compelled 
to take every precaution to comply with due process. They have always 
been on the defensive in a society with a laissez faire bias. Commissions 
have been inclined to conduct investigations merely because complaints 
of competing carriers were made even where the statute is permissive 
and the complaints have little if any merit in terms of public interest. 
In formal hearings, great liberality has prevailed in regard to admissible 
evidence and presentations. Commissions and boards have ‘‘leaned over 
backwards’”’ to give every opportunity for parties who claim an interest 
to be heard. Evasive tactics, testimony not germane, and unsupported 
statements by prominent local political figures often have cluttered up 
the record. Hearings go on and on, piling up a dull, insignificant record 
that nobody reads, except perhaps the examiner, and which only obscures 
the real objectives of the hearing. The burden of regulation of all 
federal commissions quickly has grown to the point that the bulk of 
hearings is conducted by examiners without instructions from a commis- 
sion, or a commissioner in charge, in regard to the basie objectives or 





16 Harvey Mansfield, The Lake Cargo Coal Rate Controversy, p. 149 (1932). 








JUNE, 1960 967 





issues which should guide the proceeding. On his own as he is, the 
typical examiner does not feel free to be exacting in regard to germane- 
ness or significance of proposed testimony and to instruct parties as to 
what issues must be met. Large, unbalanced and inadequate records 
result and commissions who by law must review the case and (unfor- 
tunately) solely on the record, may have little basis for exercise of 
discretion in the final decision. This procedural shortcoming shares the 
limelight with the problem of personnel among those weaknesses which 
are not inherent and which could be largely eliminated. 

Commissioners often boast that each case is decided ‘‘on its own 
merits.’’ Of course, there is virtue in this. But what is really meant 
is that each case is decided ‘‘on the record whether or not it adequately 
presents the merits of the case’’ and that the commission has no active 
policy based on present economic and technical realities and trends as a 
framework for evaluation of the record. A commission that is not sup- 
plied with adequate economic and technical data and analysis is more 
likely to be influenced by pressure groups, than one which is so supplied. 
In the absence of adequate information and analysis of the matters at 
issue, the number and importance of the respondents on one side of a 
case tend to be decisive. 

The legislative directives under which a commission operates may 
be defective either from lack of power to carry out stated policy or from 
inconsistencies in the law. For example, there is no just basis to criticize 
the Interstate Commerce Commission for not carrying out a general plan 
of consolidation of the railroads, a policy which in the Transportation 
Act of 1920 was held to be in the public interest, since the Act provided 
for acquisition of control by stock purchases independent of any con- 
solidation plan and since the Commission was given no power to carry 
out its plan. Again the Interstate Commerce Act preamble calls for a 
eoordinated and integrated transportation system, yet does not provide 
for the establishment of through routes between motor carriers and other 
surface carriers under the Act and actually prohibits or restricts acqui- 
sition of a carrier by one of another mode of transportation. 

In this paper the writer has sought to make some evaluation of the 
fitness in the future of the institution of the independent commission to 
earry the principal burden of administering regulatory policy and in 
particular transportation policy. So long as the railroads enjoyed a 
position of a large degree of monopoly in transportation, prosecution and 
adjudication to protect the public from excessive monopoly rates and 
the carriers from ruthless rate wars were paramount and the practice 
of the independent commissions to employ essentially judicial procedures 
was logical. In more recent years (since 1935), the need of limiting 
competition on motor, air and water competitors has given emphasis to 
certification and minimum rate regulation. In choosing between appli- 
cents for a given certificate, permit, license, or contract for subsidy in an 
essential trade route, the use of a board or commission has been preferred 
over a single administrator. Rulemaking relative to safety and competi- 
tive practices also suggests an advantage of a board or commission. 
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Future Planning 


There is a growing conviction that national transportation policy, 
including regulation and promotion, should be fair and impartial 
with respect to all modes of transportation so as to recognize and pre- 
serve the inherent advantages of each and in order to best provide for 
both the nation’s economy and its defense, specifically to assure a high 
level of efficiency which will insure the greatest rate of return on the 
social investment in transportation. We have before us the necessity of 
coordinating transportation policy so that an efficiently coordinated 
system can be brought about. All modes of transportation which are 
receiving aid have reached the stage of advanced development. The 
railroads no longer enjoy a monopolistic place in the nation’s transport 
operations. The government by creating artificial advantage for any 
one mode of transportation can inflict great injustice on others and 
prevent the nation from realizing the benefit of a system of transpor- 
tation based on economic fitness. 

If the dominant needs of public control are in coordinating promo- 
tional activities in air, water and motor transportation with each other 
and in shaping the structure of the transport system through control of 
certification, combination and inter-agency control based upon a com- 
petent determination of public need and economic fitness, a reconsidera- 
tion of the place or structure of the independent commission is called for. 
Can it be adapted to the new and larger task and remain the dominant 
machinery for the formulation and administration of transportation 
policy? Rather would an executive department which is equipped by 
adequate research resources for planning and programming better serve 
as the primary agency using quasi-independent boards for adjudication? 

It is indeed difficult to determine how much faith we should place 
in the independent commission as an instrumentality to deal with the 
problems which are central in today’s concept of public interest in trans- 
portation. Great Commissioners like Eastman, Mahaffie and Aitchison 
of the I. C. C., and Fly of the F. C. C., tried to make the commission, of 
which each was a member, an effective instrument of positive policy, 
recognizing new technology, market conditions, and new possibilities of 
an improved organization and structure to serve the growing and chang- 
ing needs of the nation. The Interstate Commerce Commission has 
repeatedly in ex parte proceedings revised class rate structures and 
freight classifications. However, the process was largely one of sys- 
tematizing prevailing class rate structures after elimination of long and 
short haul violations. It has continued to look upon itself as essentially 
a tribunal operating on case-by-case basis which has proved so satis- 
factory in handling adjudication relative to discrimination, unreasonable 
rates, and the awarding of reparations. 


Conclusions 


Adjudication and legislation will doubtless continue as functions 
to be performed in federal transportation policy. For this the inde- 
pendent commission structure is well fitted, at least, in theory. Control 
by commissions of certification, combination, and inter-carrier control 
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have been dealt with in the framework of rate regulation and usually 
on a local or limited area basis rather than in terms of what would im- 
prove the transportation structure and its capacity to promote economic 
growth and the long run interests of the nation, and indeed of the long 
run interests of the modes of transport themselves. 

The burden of this paper has been to show that the adequacy of the 
independent commission in regulation deserves special concern at this 
time because of the new ‘‘mix’’ of public interest in adjudication of 
rates and changes, control of structure, and advancement of national 
efficiency in transportation. However, much of the criticism focused 
on it as an institution is not justified in theory, or even in the fact of 
overall experience. As Herring pointed out: ‘‘under the sheltering arm 
of the I. C. C., the railroads and shippers have both found protection 
from the harsh impact of laissez faire. They have exerted themselves 
in their turn to protect the Commission from assaults upon its indepen- 
dence.’”*7 It would be unwise to fail to recognize the accomplishments 
and the potentials, as well as the limitations, of commission regulation 
as we contemplate the administration of future transportation policy. 
Appropriate in evaluating the future value of the independent regu- 
latory agencies in the Federal Government in the regulation of trans- 
portation and other utilities would be the following questions: 


1. Can the expertness and general quality of commission members 
be substantially improved by (a) some means of screening can- 
didates or nominees, (b) increased length of term, and (c) some- 
what higher compensation ? 

2. Can the judicial procedures of the independent agencies be made 
less wasteful and slow and yet more adequate? 

3. Is it possible to relieve commission members of much of their 
essentially administrative activities? 

4, Even with affirmative answers to these questions, in the area of 
transportation policy, does the independent agency structure 
lend itself to dealing with the increasing problems of structure, 
organization and coordinated promotion? 


17 Harvey Mansfield, Op. cit. p. 210. 











New Research Aids for Practitioners 
By WattTer W. Dwyer * 


A few months ago the Commission announced that volumes 71 
M. C. C. and 300 I. C. C. could be purchased from the Government 
Printing Office. The announcement, which was reported in Transport 
Topics and Traffic World, also called attention to the new, improved 
index-digests in these volumes. 

Apparently, many busy practitioners did not see the announcement. 
Several, who have since contacted me for research assistance, upon learn- 
ing first-hand of the change, have been enthusiastic about its advantages. 
They have suggested that I bring it and other innovations in reference 
service to your attention through the I. C. C. Practitioners’ Journal. 

The old system of index-digesting has been completely overhauled. 
A cursory examination of the new index-digests will disclose that they 
contain almost five times as many topical headings as those in prior 
volumes as well as a more highly developed system of cross-references. 
It is hoped that the short-line statements of rules of law and conclusions 
of fact gathered under these headings will be found to be easily acces- 
sible, complete and a concise substitute for cumulated headnotes of the 
points covered in the reports in the volume. 

In prior index-digests, material was grouped in paragraph form 
under a limited number of topical headings. Since the Commission’s 
budget for printing restricts the number of pages which can be used 
for an index-digest, the use of paragraphs required selective and, there- 
fore, spotty coverage of the points in the reports. For this reason the 
usefulness of the old system decreased as the jurisdiction of the Com- 
mission and the number of reports increased. In recent years more and 
more frequent requests for improvement or change have come from the 
Bar and groups. 

The Bar provided a great deal of the impetus which finally brought 
about innovations in supplementing Interstate Commerce Acts Anno- 
tated and in index-digesting reports. For many years various commit- 
tees of attorneys had recommended that headnotes, similar to those pro- 
vided for the reports of the courts by official reporters or commercial 
publishers, be provided for the reports of the Commission and of other 
regulatory agencies. One of the latest such recommendations was made 
in 1953 in the Report of the Conference on Administrative Procedure 
which recommended ‘‘separately identified headnotes of the several 
points decided’’ and in the body of the decisions ‘‘separately identified 
paragraphs (which will correspond to the appropriate headnotes).’’ 

The cost of printing headnotes has always been the Commission’s: 
principal reason for not following such recommendations. However, 
even if the budget for printing would permit such expenditures, the 
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a nae + ng Meg School (1946-48); and member of Massachusetts and District of 

olumbia bars. 


—970— 








JUNE, 1960 971 





number and nature of the reports would still constitute formidable 
obstacles. 

In an address delivered in 1956 at the retirement ceremonies for 
Commissioner J. Monroe Johnson, Justice Felix Frankfurter observed 
that the Interstate Commerce Commission, sitting only since 1887, had 
produced one hundred more bound volumes of reports than the United 
States Supreme Court, sitting since 1789. Over seventeen hundred sepa- 
rate reports were published by the Commission in 1958-59 alone. More- 
over, numbers tell only half the story of the dilemma facing a headnote 
editor. It must be assumed that all printed reports have some preceden- 
tial value, because of the Commission orders of May 7, 1940 and Febru- 
ary 25, 1942 in which the Commission announced that reports without 
precedential value would no longer be printed. 

While the disposition of numerous cases for which printed reports 
are made does not appear in many instances to involve the setting of 
precedents in the full sense of the word, it is necessary, if these reports 
are to be meaningful, that they include brief descriptions of the compli- 
eated fact situations under consideration when the Commission inter- 
prets a law, a tariff, or a Commission ruling, or when it discusses the 
legality of any carrier service or practice. 

Clear, summary descriptions of fact situations involved in transpor- 
tation cases require an inordinate amount of space, thus, the rationale of 
decisions is often compressed into as small a space as possible. This 
need to conserve space many times results in the facts and the reasoning 
being woven together inextricably. As a consequence, these reports 
frequently are not susceptible to headnotes.t 

A further complication arises from the fact that many reports are 
only important because they contain important conclusions of fact. 
Some provision would have to be made in any system of headnotes for 


7 When a gi written in a condensed style, resolves an issue without spelling 
out the applicable general principle or the reasons for the manner of its application 
to the facts involved, headnotes interpolating such material would be speculative 
and misleading. However, the manner in which disposition is made in such an 
instance may be of interest because it amounts to an affirmation, reversal, modifica- 
tion, and such, of a general principle; or the facts involved may correspond more 
closely to those with which an attorney is concerned than the facts of other cases 
in which the reports state and explain the application of the principle. An attempt 
is made in the new index-digests to assist attorneys, who may wish to examine the 
former type of report and, in important cases, may even think it worthwhile to 
examine the docket (docket numbers appear on the title page of the cited reports) 
for any discussion of reasons for the manner of applying a principle in a particular 
case. 

To assist attorneys in locating such reports short-line statements leading only 
to applications of rules and not to statements or discussions of general earn 
are included in the new index-digests, as well as short-line statements supported by 
citations to general statements in the reports. 

Since attorneys will examine the cited illustrations in context, it is thought that, 
although occasionally editors may read the wrong principle into a report, they will 
more frequently recognize the correct principle. The over-all effect of including 
leads to illustrations as well as to general statements should be helpful because a 
greater number of applications of rules will be made available to attorneys for 
analysis than could be made available if entries were confined to those supported 
by general statements. 
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pointing up such fact finding and the bases therefor in order to cover 
all precedential aspects of the reports. 

Since there seems to be no escape from the need for space-consuming 
restatements of facts in any useful system of headnotes, and the cost of 
printing these would be prohibitive, it was necessary to seek other means 
to provide access to the Commission’s holdings on specific points. When 
I was appointed Chief of the Section of Reference Services (which in- 
cludes the Indices-Annotations Branch and the Library Branch) in 
December 1955, I was informed that the designing of new methods was 
the primary mission of the section. 

My preliminary survey of available research materials indicated 
that Commission attorneys and practitioners could be assisted with the 
least delay, if a means were found to supplement the set, Interstate 
Commerce Acts Annotated, at frequent intervals in the two- or three-year 
periods between bound supplements. The bi-weekly Advance Bulletin 
of Interstate Commerce Acts Annotated was first issued in July 1956 
as a result of this survey. Today, six hundred copies of each issue are 
distributed to Commission attorneys and officials in addition to about 
six hundred copies distributed to practitioners, law offices, corporations, 
and libraries throughout the country, while the Association of American 
Railroads (to lighten the burden on the Commission’s free mailing list) 
reproduces four hundred fifty copies for distribution to its members. 
To date, eighty-three of these bulletins have been issued, covering all but 
the last 2000 pages of printed reports. When the bound supplement, 
Volume 18, goes on sale in the fall most of these bulletins can be dis- 
earded since it will be similarly supplemented. 

The method of compilation offered by the annotation form affords 
the most convenient and rapid means of providing the Bar and the 
industry with a source showing all current changes in the Act, citations 
to all pertinent court decisions, selected highlights of Commission deci- 
sions and citations to applicable regulations. However, the annotations 
form does not permit the necessary, detailed breakdown of principles 
and important conclusions of fact offered by a digest form based on 
headnotes. 

With the bulletins filling the gap by providing current information, 
it was decided that time could be taken to attempt a solution of the 
headnote problem. A survey was made of the old, consolidated digest, 
which is housed in the Section of Reference Services in ring notebooks. 
It had long been agreed that it could never be printed because of pro- 
hibitive expense. The problem was to devise a substitute in an inexpen- 
sive and more accessible form, which would serve the essential functions 
of a digest of headnotes. Various other digests and legal research publi- 
cations were studied from this standpoint. No form, which could be 
adapted to this purpose, was found. It was then decided to attempt a 
combination of a short-line digest and a descriptive word index in a 
single alphabet, which could be accommodated to the approximately fifty 
pages available. A rough sample of this form was submitted to com- 
mittees of the Association of I. C. C. Practitioners and of the Motor 
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Carrier Lawyers Association. The sample received their enthusiastic 
approval. Its use was then approved by Commissioner Freas, Chairman 
of the Commission at that time. 

Almost a year was spent in retooling. About ten thousand subject 
headings, used in prior compilations covering Commission reports, were 
examined along with the material filed under them. A rough master 
outline of subject headings was made, which covered the most important 
areas of the subject. The bulk of the reports precluded a rereading in 
the original. Therefore, the scope and arrangement of subject divisions 
could only be outlined tentatively from the material found in secondary 
sources, which do not always provide a complete or accurate picture. 

The Commission’s decision to change the contents of the I. C. C. 
and M. C. C. series of reports, to include all rates and practices and 
operating rights reports respectively, made it possible to sketch in con- 
sistent patterns designed to cover important conclusions of fact as well 
as principles of law in the separate series. 

An examination of existing legal research compilations led to the 
conclusion that an expensive paragraph digest is not necessary where 
only a single series of reports is covered (in contrast to several series 
as in a regional digest of West Publishing Company) because attorneys, 
who have the reports at hand, must verify such paragraphs in context. 
It was decided that a compilation would serve the same purpose, if it 
gave tabulations of volume and page citations on which general state- 
ments and facts, usually repeated in headnotes, could be found. 

However, it will be noted that the new index-digests do provide 
shortline statements of rules of law or conclusions of fact. These are 
intended only to assist users in a more extensive and detailed selection of 
applicable material. They are not intended to be authoritative state- 
ments of holdings in the reports. The advantages of an index are offered 
by the inclusion of leads to principles in the form of words descriptive 
of the facts involved, such as names of rates, practices, commodities, 
equipment, and the like, just as similar entries are included in the 
indexes of most research sets covering court reports. 

While logical, topical outlines had to be made before the topical 
headings used in the index-digests could be devised, this fact is not 
apparent because these outlines were broken up and alphabetized. How- 
ever, the construction of the index-digests is such that none of the advan- 
tages of a logical outline are lost if a search for a specific point is begun 
in the finding-lists under the title covering the grand division of the 
subject, such as Accounts & Accounting, Administrative Law, Constitu- 
tional Law, Construction & Interpretation, Demurrage, Discrimination, 
etc., in the I. C. C. series, or, in the M. C. C. series, Administrative Law, 
Alternate Routes, Carriers, Certificates PC&N, Construction & Interpre- 
tation, Exemptions, Extensions, etc. A search for a point of evidence 
or of practice or procedure should be begun in the finding-lists under 
either Evidence or Practice & Procedure to obtain the same advantages. 

It will not always be necessary for one familiar with the index- 
digests to follow the method suggested above. However, it is thought 
that inclusion of finding-lists under the most general titles will be helpful 
to attorneys and others new to transportation law and to those attorneys, 
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specialized in narrow aspects of transportation law, who wish to find 
points outside their specialties. 

Another reason for developing the system of finding-list cross- 
references used in the new index-digests was the fact that research in 
this subject previously required the scanning of numerous irrelevant 
paragraphs until one pertinent to the problem in hand could be found. 
The finding-lists not only relieve searchers of this frustrating and time- 
consuming task but also make it unnecessary to memorize the long list 
of main headings employed or to guess several headings under which 
a digester might file a sought-for point. A further advantage results 
because the finding-lists render the system of headings flexible when new 
headings are added to cover new concepts. To find these new headings, 
searchers need only scan the finding-list under the appropriate main 
subject heading rather than search through the entire index-digest. 

The specific aspects of the main subject selected from such finding- 
lists will lead to more specific headings under which will be found either 
shortline statements dealing only with this aspect or additional cross- 
references, if it was thought practical to subdivide the subject matter 
further. If either ‘‘Cost of service’’ under Reasonableness (Rates, Fares 
& Charges) in 300 I. C. C. or ‘‘ Competitive situation’’ under Certificates 
PC&éN, Applications For in 71 M. C. C. is examined, the method of 
subdividing factors considered in resolving the main issues in reports 
will be apparent. 

These index-digests are so devised that those for each series of 
reports can be interfiled as soon as completed. The rough master-list 
and prior volumes are checked when index-digests are made for succes- 
sive volumes in order to avoid filing different statements involving the 
same point under different headings and to avoid creating duplicating 
or overlapping headings. 

The manuscripts for 301 I. C. C. and 72 M. C. C. have already been 
sent to the Government Printing Office. Those for 302 I. C. C. and 
73 M. C. C. are nearly complete. When index-digests of five volumes 
have been completed in the respective series, separate cumulations can be 
published, if funds are available. These would provide Commission at- 
torneys and practitioners with desk-reference books containing cross- 
indexed, detailed coverage of 4000 pages in each series. If these publi- 
cations are found useful and printing funds are available, similar com- 
pilations can be published for subsequent volumes. 
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Officers—1960-1961 


The report of the Committee on Nominations was presented to the 
3lst Annual Meeting on the morning of May 12, 1960, by Mr. Paul 
Stepner, a committee member, in the absence of Mr. Eldon Martin, 
Chairman. In accordance with our Constitution, on May 13th, this 
report was adopted by the members present at the meeting. 

The Officers of the Association for the ensuing year are: 


President 


Starr THomas, General Solicitor, The Atchison, Topeka and Santa 
Fe Railway Company, 80 East Jackson Boulevard, Chicago 4, 
Illinois. 


Secretary 
JamMEs K. Knupson, Eisen & Knudson, 1821 Jefferson Place, N. W., 
Washington 6, D. C. 
Treasurer 


Harry R. BrasHear, Advisor to the Traffic Service, Aerospace In- 
dustries Association of America, Inc., 610 Shoreham Building, 
Washington 5, D. C. 


Vice Presidents 


District No. 1—LAwRENCE PETERSEN, General Traffic Manager, 
Eastern Gas & Fuel Associates, 250 Stuart Street, Boston, 
Massachusetts. 


District No. 3—Davip G. Macpona.p, Macleay, Lynch & Macdonald, 
1625 K Street, N. W., Washington 6, D. C. 


District No. 5—E. B. Ussrry, Security Federal Building, Columbia 
1, South Carolina. 


District No. 7—-R. Wray Henriott, General Attorney, Louisville 
and Nashville Railroad Company, Louisville, Kentucky. 


District No. 8—Harouip E. Spencer, Belnap, Spencer, Hardy and 
Freeman, One North LaSalle Street, Chicago 2, Illinois. (Mr. 
Spencer was elected to fill the unexpired term of Mr. Starr 
Thomas, who became President of the Association). 


District No. 9—Epmunp A. NIGHTINGALE, School of Business Ad- 
ministration, University of Minnesota, Minneapolis 14, Minn. 


District No. 11—Bruce W. Russeuu, Traffic Manager, Service Pipe 
Line Company, P. O. Box 1979, Tulsa 2, Oklahoma. 
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District No. 13—Frep H. Bootn, General Freight Agent, The 
Denver and Rio Grande Western Railroad Company, Denver 
1, Colorado. 


District No. 15—H. O. Bercer, Traffic Consultant, 4727 49th Street, 
N. E., Seattle, Washington. 


A complete list of the Officers of the Association of Interstate Com- 
merce Commission Practitioners appears on the inside front cover of 
this issue of the Journal. 





FIRST VICE PRESIDENT ELECTED 


As provided in Article V of our Constitution, the Executive Com- 
mittee, in its meeting of June 13, 1960, at the Association’s offices in 
Washington, D. C., designated David G. Macdonald as First Vice Presi- 
dent for 1960-1961. 














News of Interest to Practitioners 


Interstate Commerce Commission 


Interstate Commerce Commission Establishes Section of Hearings 
in Bureau of Rates and Practices 


The Bureau of Rates and Practices now includes a new Section of 
Hearings which the Interstate Commerce Commission has announced. 
All of the Bureau’s hearing examiners have been assigned and the new 
Section will prepare for release all hearing examiners’ reports. 

The Section’s Chief Hearing Examiner named is Walter D. 
McCloud and his duties include responsibility for the scheduling of all 
proceedings for hearing and the progress of such proceedings until 
release of the examiners’ reports. 


Participation in Application Proceedings by |. C. C.’s Bureau of Inquiry and Compliance 


The Interstate Commerce Commission has announced its authoriza- 
tion that the Bureau of Inquiry and Compliance participate in any 
application proceeding arising under sections 5, 207, and 209 of the 
Interstate Commerce Act ‘‘upon its determination that it has informa- 
tion tending to put in question the fitness of an applicant.”’ 

According to the Commission, the authorization eliminates the inter- 
mediate step under which the Bureau is given a separate authorization 
or directive by the Commission to participate in certain cases. Section 5 
of the Act pertains to unifications of control or ownership of carriers 
or their properties, while sections 207 and 209 pertain to issuance of 
initial or additional new operating authority to motor carriers. 

‘*Participation in such proceedings,’’ the Commission said, ‘‘ will 
be primarily for the purpose of developing on the record all pertinent 
information or facts relative to the fitness of the applicant. Presentation 
of evidence and the making of representation will be in the name of the 
Bureau. This minute will not serve to prevent the Bureau’s participa- 
tion in proceedings generally as otherwise authorized or directed.’’ 

The Commission said that its action was an additional step in its 
program, announced December 24, 1959, of looking further into an 
applicant’s record of fitness in any case in which there is evidence to 
indicate a failure by the applicant to comply with the applicable provi- 
sions of the law and the Commission’s rules and regulations. 


Nomination of Timothy J. Murphy to Interstate Commerce Commission 


The nomination of Timothy J. Murphy has been reported approved 
by the Senate Interstate and Foreign Commerce Committee and, at this 
writing, it has not been considered by the Senate. 

Mr. Murphy has been nominated for the Commission post created 
by the resignation of Commissioner Anthony F. Arpaia. 


Dale W. Hardin Appointment 


Dale W. Hardin has been named Congressional Liaison Officer of 
the Interstate Commerce Commission. He will also continue as Legis- 
lative Attorney in the Office of the Chairman, to which he was appointed 
in 1955. 
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A native of Peoria, Illinois, Mr. Hardin served in the U. S. Marine 
Corps during World War II. He holds an LL.B. degree from George 
Washington University and is a member of the Bars of the District of 
Columbia and Virginia. 

A former special agent with the Federal Bureau of Investigation, 
Mr. Hardin transferred to I. C. C.’s Bureau of Finance in 1954. He 
replaces Bertram O. Wissman who resigned as Congressional Liaison 
Officer in April to accept a position in private industry. 


Legislation 


On May 17, 1960, Representative J. Arthur Younger, of California, 
introduced H. R. 12268, a bill which would require the Interstate Com- 
merce Commission and certain other regulatory agencies to assess and 
collect fees to cover the cost of their services. The Commission would 
set fees based on an estimate by the Bureau of the Budget, with approval 
of the President, of the Commission’s aggregate annual cost of regu- 
latory functions. Some services for which the Commission would be 
required to assess fees are: investigation and inspection; filing of docu- 
ments, reports, or other papers; applications for licenses, certificates, 
registrations, permits, waivers, or other rights; periodic fee against hold- 
ers of permits which entails upon the Commission a duty of supervision 
or regulation. 

Provisions in this bill would also apply to the Securities and Ex- 
change Commission, Federal Trade Commission, Federal Power Com- 
mission and the Federal Communications Commission. 

The bill was referred to the Committee on Interstate and Foreign 
Commerce. 


Personalities 
Appointment in Private Industry of Former Chairman Anthony F. Arpaia 


Named as Vice President of International Services of the Railway 
Express Agency, in New York City, former Chairman of the Interstate 
Commerce Commission, Anthony F. Arpaia took over his new duties on 
May 16, 1960. He will direct the development and planning of the 
company’s international transportation services, assuming responsibility 
for Railway Express World Thruway Service, established in 1956 as the 
first international single-carrier surface service. 

At the time of his resignation in March 1960, the former Commis- 
sioner had been Chairman of Division 3, together with Commissioners 
Everett Hutchinson and Charles A. Webb, and was also a member of the 
Rules Committee of the Commission. Just previous to that, he had 
served as Chairman beginning January 1, 1959. 


Association Members in Alaska and Hawaii 
The Association roster now includes members in the Nation’s Forty- 
ninth and Fiftieth States, Alaska and Hawaii. 


Our member, Mr. Julian C. Rice, in Fairbanks, Alaska, is practicing 
law there. He attended the University of San Francisco and Gonzaga 
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University School of Law in Spokane. Mr. Rice is a member of the 
Washington State and Alaska Bar Associations, as well as the Tanana 
Bar Association. 

Mr. Fred W. Purdom, a member since 1954, is now with the Martin 
Overseas Van Lines in Honolulu, according to a letter received in the 
Association’s Washington, D. C., offices. After World War II service 
with the U. S. Coast Guard, Mr. Purdom returned to the motor trans- 
portation field with carriers in the State of Washington. 

Mr. Rice and Mr. Purdom are our first members in the new states. 


Publications 


Study on Value of Service in Rate-Making Now Available at 
Government Printing Office 


The Interstate Commerce Commission has announced that the study 
by the Bureau of Transport Economics and Statistics entitled, ‘‘ Value 
of Service in Rate-Making,’’ first released on January 15, 1960, is avail- 
able from the Superintendent of Documents, United States Government 
Printing Office, Washington 25, D. C., at $2.00 per copy. For back- 
ground information, see pages 519-521 of the February 1960 Journal. 


Railrcad Retirement Act Booklet 


Copies of a booklet, ‘‘ Questions and Answers on the Railroad Retire- 
ment Act,’’ may be purchased from the Superintendent of Documents, 
U. S. Government Printing Office, Washington 25, D. C., for thirty-five 
cents each. The Railroad Retirement Board, in announcing this little 
publication, says that it answers questions about retirement and survivor 
benefits payable to railroad employees and their families, and is based 
on the law as amended in 1959. 


Chapter News 
Southeastern Wisconsin Chapter Makes Award of “Transportation Man of the Year” 


Harold T. Reed, Director of Transportation, Line Material Indus- 
tries, McGraw-Edison Company, Milwaukee, Wisconsin, was recognized 
as the ‘‘Transportation Man of the Year,’’ and the recipient of a hand- 
some plaque, at the Third Annual Awards Dinner of the Southeastern 
Wisconsin Chapter, Association of Interstate Commerce Commission 
Practitioners, held in the Milano Room of the Milwaukee Athletic Club 
on Monday, May 16, 1960. 

Each year members of the Chapter choose the person they feel is 
most deserving of the award because of outstanding service or contribu- 
tion to the transportation profession in this area. 

This year the Chapter chose Mr. Reed, who has stressed traffic educa- 
tion among his employees and has encouraged them to seek more knowl- 
edge in their chosen field. Also active in various conferences, seminars 
and institutes, as both discussion leader and panel member, throughout 
the country, he has authored many articles which have appeared in trade 
and industry publications during the past decade or so. 
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Southern California Chapter Activities 


Speakers in specialized areas of particular interest to members ad- 
dressed the Chapter at some recent meetings. Mr. E. J. Larson, General 
Freight Traffic Manager of the Southern Pacific Company, discussed the 
‘*new look”’ in railroad ratemaking at the March 2 gathering. He em- 
phasized the importance of tailoring rail service and rates to the chang- 
ing needs of shippers, and commented on significant gains the Southern 
Pacific has made through increasing the capacity of existing rail cars. 

The District Sales Manager for Trans World Airlines, Mr. Frank 
Donant, spoke at the April 6 meeting. In his talk, he described the 
organization and activity of the International Air Transport Association 
through which the major airlines of the world reach harmonious mu- 
tually acceptable solutions of the international problems which con- 
tinually arise. 

At the meeting on May 4, Doctor Kenneth Clare addressed the 
group on ‘‘The Impact of Technology on Future Transportation De- 
velopments.’’ This economist, at the Naval Warfare Research Center 
of the Stanford Research Institute, is currently engaged in researching 
transportation and logistical problems for the U. S. Marine Corps. A 
further highlight during this program was the announcement by the 
Membership Chairman, Grove G. Lautzenhiser, that the Southern Cali- 
fornia Chapter membership now indicates a fifty-one percent increase 
over last year. 


Meetings 


“Think Shop” at Stanford University 


The Annual Conference of the California Chapter of the American 
Society of Traffic and Transportation, Inc., was held June 16 and 17, 
1960, at Stanford University. Palo Alto, California. The theme of the 
two-day meeting, as announced by Gustav E. Lowe, President, was 
‘*Education—Key to Transportation Management.’’ 





Interstate Commerce Acts, Annotated, Available 


Mr. William L. Yingling reports that he has for sale a set of Inter- 
state Commerce Acts, Annotated, Volumes 1 through 13, in excellent 
condition. He may be reached at 181 Race Track Road, Bowie, Mary- 
land, telephone: Central 8-4201. 





LIFE’S RECORDS CLOSED 
By Francis H. Lyncg, Jr. 
Chairman, Memorials Committee 


R. V. Fletcher, 519 Transportation Building, Washington, D. C. 
(May 16, 1960). 
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Recent Court Decisions 
By Warren H. Waaner, Editor 





“Petroleum products” does not include “‘crude petroleum”—orders of examiners or 


joint boards which became effective in the absence of exceptions. 


Denver Chicago Transport Co. v. United States. No. 6525. 


On May 19, 1960, a three-judge court for the District of Colorado 


declined to enjoin an order of the Interstate Commerce Commission hold- 


ing that a certificate authcrizing hauling 


‘é 


petroleum products’’ did not 


include ‘‘crude petroleum.’’ 








Quoting from the opinion of the Court: 


Plaintiff, Denver Chicago Transport Company, Inc., sues to 
set aside and enjoin th: enforcement of an order of the Interstate 
Commerce Commission holding that the terms ‘‘liquid petroleum 
products’ and ‘‘petrolzum products’’ as used in certain of its 
certificates do not incluce petroleum.’... 

. On the application of Wilson relating to its certificates the 
Commission reiterated its holding that the transportation of crude 
oil was not authorized. The plaintiff, which had obtained the 
operating rights of Wilsor, then brought this suit. 

The issue is the scope ¢f the plaintiff’s authorities, i.e., whether 
authority to transport petrileum products authorizes the transpor- 
tation of crude oil.... 

In the ordinary use of the English language there is a distine- 
tion between a commodity an] the products of that commodity. In 
apparent recognition of this distinction plaintiff’s counsel state 
that they do not care to make an issue of technical lexicology. 
Instead, they urge that the preent interpretation of the certificates 
is contrary to the meaning of the terms as intended by the Com- 
mission at the time of the issumee of the certificates. 

To establish such intent plintiff’s counsel direct attention to 
the report of the Commission in Classification of Motor Carriers 
of Property, etc., 2 M. C. C. 703,710, in which the following defini- 
tion appears: 


Carriers of liquid petroleem products.—Carriers of liquid 
petroleum products include tlose carriers who transport such 
petroleum products as gasolire and other liquid motor fuel, 
road oil, crude oil, fuel oil, kewsene, and like products * * *. 


In its report in the instant cas the Commission pointed out 
that the certificates here involved ontained no referenve to the 
Classifications case or to the definifon therein stated. Also the 
Commission said that the Classificatpns case was decided during 
the formative period of motor vehice regulation and related to 





1 For purposes of clarity, petroleum willbe referred to as “crude oil.” 
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the grouping of carriers for the establishment of safety, accounting 
and other regulations. This is buttressed by a consideration of the 
last sentence of the liquid petroleum product categorization. 


The group also includes carriers of edible oils, coal-tar 
products, and chemicals, if transported in tank vehicles, but 
does not include the transportation of milk, fruit juices, or 
other perishable liquid products which require temperature 
control. 


A reading of the entire categorization indicates an intention to set 
up a grouping for regulation of tank yrehicles, not to provide a 
definitive commodity description. However, doubt is cast upon 
this conclusion by numerous references which the Commission has 
made to the Classification case when 2onsidering commodity de- 
scriptions. The matter is further complicated by a Commission 
rule relating to types or groups of commodities in which it is said: 


Carriers of liquid petroleum products include those car- 
riers who transport such petroleum products as gasoline and 
other liquid motor fuel, road o1, fuel oil, kerosene, and like 
products in tank vehicles or drums. 


It may be that for practical purposes this has been superseded 
by the report in Description in Motor Carrier Certificates, 61 
M. C. C. 209, 263, but that report came long after the certificates 
in question were granted. 

Plaintiff further urges that the Commission has used the terms 
‘*petroleum’’ and ‘‘ petroleum products’’ interchangeably, but the 
imprecise use of language in tlhe reports relied upon makes the 
argument unimpressive. More troublesome is the terminology 
used by the Commission in the commodity descriptions contained 
in certain certificates where the authorization is for the transpor- 
tation of ‘‘petroleum products other than crude oil.’’ It appears 
that in each of these instance the proceedings involved orders of 
examiners and a joint board which became effective by operation 
of law in the absence of exeptions which required consideration 
by the Commission. Hence, there is no ground for concluding that 
the Commission intended tliat a grant of authority to transport 
petroleum products includel the right to transport crude oil. 

Enough has been said to indicate that there has been uncer- 
tainty in the use by the Commission of the phrase ‘‘ petroleum 
products’’ in commodity cescriptions. This is not a case in which 
there has been a consistert interpretation or construction of a de- 
seriptive phrase as was p:esent in Scott Truck Line, Inc. v. United 
States, (163 F. Supp. 11§ 120), and Arrow Trucking Co. v. United 
States, 181 F. Supp. 77& At the same time, from the standpoint 
of the ordinary use of words, it cannot be said that the phrase 
‘*netroleum products’’ is patently ambiguous. A commodity is 
distinguishable from it; products. 
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The Supreme Court has pointed out that in the absence of a 
patent ambiguity the Commission, in interpreting or construing an 
authority, will not refer to the underlying grandfather operation. 
The propriety of extending such rule to cases of uncertain intent, 
such as is here presented, has been recognized by the Commission 
in this case. In its 1955 report the Commission examined the 
record in each of the grandfather proceedings to determine whether 
the authority granted was intended to cover crude oil, and reached 
the conclusion that such was not the intent. When the case was 
reopened the Commission referred the matter to an examiner and 
several joint boards who received evidence as to the grandfather 
operations and submitted consolidated recommendations as to find- 
ings and report. The Commission then reviewed the grandfather 
evidence which is summarized in its report and need not be re- 
peated here. 

The service of a grandfather applicant must be continuous 
until the hearing by the Commission. Testimony of the plaintiff’s 
predecessor shows that the service relied upon was not continuous. 

After considering the evidence the Commission concluded that 
in the grant of the authorities here involved there was no intent 
to include the right to transport crude oil. The construction of a 
grandfather permit by the Commission is controlling on the courts 
unless clearly erroneous. Here, there is substantial evidence to 
sustain the construction by the Commission. Its determination of 
its own intent cannot be said to be clearly erroneous. That intent 
is consistent with the literal meaning of the language used. 

Counsel for plaintiff argue that the action of the Commission 
improperly gives retroactive operation to a policy change, is an 
unlawful revocation of a part of the plaintiff’s authority in contra- 
vention of 49 U. S. C. § 312, and takes away its property, ie., the 
right to transport crude oil, without due process in violation of the 
Fifth Amendment. These contentions need not be considered. The 
action of the Commission was an interpretation of the rights which 
the plaintiff had under its certificates and was taken after a full 
hearing in which careful review was made of the grandfather 
rights. Such action was not arbitrary, capricious, or clearly erro- 
neous. There cannot be a deprivation or revocation of that which 
was not granted. 

The Supreme Court has said that he who attacks an order of 
the Commission ‘‘carries the heavy burden of making a eonvincing 
showing that it is invalid because it is unjust and unreasonable in 
its consequence.’ The plaintiff has not sustained that burden 
and the interpretation, which the Commission, after full hearing, 
has placed on the authorities which it has granted, must stand... . 

... The clerk will prepare and submit a judgment denying the 
injunction and dismissing the case. 





_ ow Commerce Commission v. City of Jersey City, 322 U.S. 503, 











Rail Transportation 
By Joun F. Doneuan, Editor 





Pulpboard Rates in Rail-Water-Rail and All-Rail Service 


By its report and order in Docket No. 33257, dated April 19, 1960 
and made public May 5, the I. C. C. has found that the failure of various 
railroads to join with Seatrain Lines, Inc., in establishing through rail- 
water-rail rates differentially lower than all-rail rates on pulpboard 
moving from Georgia to New Jersey and New York is not shown to be 
unlawful. However, a railroad restriction of a switching charge against 
Seatrain traffic and failure to provide rail rates lower than certain local 
rates were found to be discriminatory. 

The State of Georgia asked in a complaint filed November 9, 1959, 
and orally argued before the Commission, that differentially lower rates 
be prescribed on pulpboard moving by rail from St. Marys and Port 
Wentworth, Ga. to Savannah and thence by water in Seatrain’s service 
to Edgewater, N. J. and beyond by rail to destinations in New Jersey 
and New York. The differential sought would place the rail-water-rail 
rates five cents per 100 pounds under present all-rail joint rates. 

The Commission found discriminatory the Savannah & Atlanta 
Railway’s restriction of its published switching charge at Savannah 
against traffic moving in Seatrain’s service. The restriction was ordered 
removed prior to August 6, 1960. 

In addition, the Commission found that failure to provide rail rates 
lower than the local rates from St. Marys to Savannah and from Edge- 
water to the destinations, when the through rail rates were reduced by 
30 percent, ‘‘unlawfully discriminates against the rail-water-rail routes 
and is contrary to the provision against unfair or destructive competitive 
practices in the national transportation policy.’”’? The Commission 
ordered proportional rates established, prior to August 6, on pulpboard 
from St. Marys to Savannah for delivery to Seatrain and from Edge- 
water to the destinations in New Jersey and New York. Such rates 
would represent a reduction of approximately 30 percent. 

The all-rail joint rates on pulpboard, minimum 80,000 pounds, were 
reduced 30 percent to 55 cents per 100 pounds from St. Marys and 
53 cents from Port Wentworth, effective October 23, 1959. 


Iron Ore—Ex Labrador, Can., to Youngstown, Ohio 


On May 19th the I. C. C. released the report and order of Hearing 
Examiner John A. Russell in I & S Docket No. 6742, in which it is 
recommended that the Commission affirm its prior findings at 302 I. C. C. 
109, regarding rail rates from Contrecoeur, Quebec, Canada, and Phila- 
delphia, Pa., to Youngstown, Ohio, applying on transport of Labrador 
iron ore and that the schedules under suspension proposing reduction 
from Baltimore to the same destination area below the level in effect 
from Philadelphia are not shown to be just and reasonable; and that 
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continued maintenance of rate parity to Philadelphia and Baltimore, 
reflecting present levels, is just and reasonable and not otherwise in 
violation of the Act. 


Terminal Switching Services 


In the report of I. C. C. on further hearing in Ex Parte 104, Part II, 
terminal services, made public on May 17, it is found that the switching 
services which the C. & O., Detroit Terminal, D. T. & I., N. Y. C., Pennsy 
and Wabash perform at the River Rouge plant of the Ford Motor Com- 
pany, Detroit, Mich., are services of transportation which such carriers 
are obligated to perform under the line-haul rates, and for the perform- 
ance of which by the industry the railroads may lawfully pay an allow- 
ance in the amount of $7.10 per loaded car. 


Ann Arbor Car Ferry Connection at Sturgeon Bay 


On May 5 the I. C. C. released the report of division 2 in Docket 
No. 32446, dated April 26, 1960, in a proceeding entitled City of 
Sturgeon Bay et al. v. Ann Arbor Railroad Company, et al., in which 
it found that car-ferry connection at Sturgeon Bay, Wis., is a reasonable 
and proper facility for interchange of traffic, and that the public con- 
venience and necessity reasonably require its establishment; also that 
through routes and joint rates and just, reasonable and equitable divi- 
sions thereof, via such interchange, should be established. 

The record in the proceeding was held open for entry of an order 
pending receipt of information by the Commission that the facilities for 
effecting the interchange have been constructed as proposed by The 
Ahnapee and Western Railway Company. 


Southern-LGN Control—Interstate Railroad 


The Association of American Railroads in its Information Letter 
issued April 29, 1960 has reported that Harry A. DeButis, president of 
the Southern Railway, and W. H. Kendall, president of the Louisville 
& Nashville Railroad, announced on April 28 that an agreement has 
been reached between their railroads which will result in the L. & N. 
and its affiliated lines withdrawing their opposition to the Southern 
acquiring control of the Interstate Railroad Company through stock 
ownership. It is expected that the withdrawal of the opposition of the 
L. & N. and its affiliates will expedite the disposition of the case. 

Under the agreement the acquisition of Interstate Railroad by 
Southern will not disturb the existing competitive rate relationships 
between competing carriers and mines in the coal fields of southwest 
Virginia and eastern Kentucky. The 88-mile Interstate Railroad serves 
bituminous coal fields in Wise County in southwestern Virginia. The 
stockholders of Southern and of Virginia Coal and Iron Company, sole 
owner of the Interstate, have approved Southern’s acquisition of all of 
Interstate’s outstanding stock in exchange for 275,000 shares of South- 
ern’s common stock. 
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Seaboard-Coast Line Merger 


The stockholders of the Atlantic Coast Line and the Seaboard Air 
Line Railroads will be asked to vote approval on a merger of the two 
earriers. The presidents of the railroads in announcing approval by 
respective company directors, stated that a new company to be formed 
would be named Seaboard-Coast Line Railroad Company. 


C&GO-B&O Merger Negotiations 


In what was described as a ‘‘first step’’ toward merging the prop- 
erties of the Chesapeake and Ohio Railway Co. and The Baltimore and 
Ohio Railroad Co. the former has submitted an offer to acquire a sub- 
stantial stock interest of the B. & O. and the latter’s directors, after 
approval of the proposal, stated that they will recommend stockholders’ 
approval. 

The proposal calls for an exchange of one share of C. & O. common 
for each share of B. & O.’s preferred, and an exchange of one share of 
C. & O. common for each 134 share of B. & O. common. The C. & O.’s 
preferred stock—of which there are approximately 27,000 shares out- 
standing—would not be involved in the exchange. The proposal is 
subject to approval by C. & O. stockholders and, as stated, those of the 
B. & O. and the Interstate Commerce Commission. Another of its terms 
provides that the C. & O. must accept all the stock tendered in exchange 
if it amounts to 80% or more of the B. & O. stock outstanding. If less 
than 80% is tendered the C. & O. has the option of accepting or re- 
jecting it. 

Simplified Express Tariff Filed Effective June 6th 


Railway Express Agency has announced its filing with the Inter- 
state Commerce Commission of a new simplified tariff of first and second 
class express rates which apply to shipments moving between all express 
stations in the United States except Alaska and Hawaii. 

The new tariff (I. C. C. 8500, effective June 6, 1960) which contains 
minor changes in existing rates and territorial alignment, combines into 
one document, the Express Company’s local and joint schedule of first 
and second class rates which formerly were contained in three separate 
tariffs. 

Rates and charges within the company’s Eastern Territory are 
slightly higher than rates within and between the company’s Southern, 
Western and Mountain Pacific Regions. 





















Motor Transportation 


By Ricuarp R. Siemon, Editor 





Return of Empty Containers 


Reversing a long-standing position, the Commission has decided that 
authority to return empty containers and shipping devices should be 
included in all certificates and permits. In Ex Parte No. MC-53, 
Interpretation of Operating Rights—Returned Containers, decided 
April 12, 1960, the Commission found that developments in materials 
handling methods resulting in increasingly greater utilization of return- 
able containers and other shipping devices, warrant the adoption of 
such an interpretation. 

The new rule added to 49 C. F. R. 165a as Subpart B, to become 
effective June 1, 1960, reads as follows: 


Subpart B—Interpretation of Operating Rights 
§ 165a.10 Return of containers and other shipping devices 


All certificates and permits issued to motor carriers are inter- 
preted as authorizing the return transportation of empty boxes, 
erates, cases, barrels, drums, baskets, hampers, cans, bottles, 
hangers, sacks, cones, spools, skids, pallets, blocks, bracing, and 
other containers and shipping devices of a nature similar to 
those described, and of dunnage, from the destination to the 
origin of a commodity or commodities transported by a motor 
carrier under a certificate or permit provided the containers 
or other shipping devices were used in the outbound transpor- 
tation of the commodity or commodities by the motor carrier. 


The Commission rejected the request of certain carriers that the 
rule be amended to embrace the return of empty shipper-owned vehicles 
in view of the pendency of that question in MC-31600 (Sub-No. 415), 
P. B. Mutrie Motor Transportation, Inc., Extension—Benzyl Chloride, 
In Bulk, and also rejected the inclusion of empty drums moving to re- 
conditioning plants. 

Commissioner Freas dissented on the ground that the rule consti- 
tutes an enlargement of authority without the showing of public need. 
Commissioner McPherson dissented to the extent that the report did not 
include the movement of drums to and from reconditioning plants. 


Geographic Scope of Investigatory Order 


In MC-C-2171, Donald L. Wilson—Investigation of Operations, 
decided April 20, 1960, division 1 considered and decided the question 
whether it can consider evidence of operations beyond the territorial 
scope of the order instituting an investigation proceeding. The examiner 
had limited his recommendations on findings of unlawful operations to 
the states named in the order instituting the proceeding, but the division 
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found that the right of inquiry should not be construed so narrowly 
since the order had sufficiently referred to all of respondent’s trans- 
portation. 

Following the reasoning in MC-C-2189, Mumby, Investigation of 
Operations, January 21, 1960 (27 I. C. C. Pract J. 640), the division 
found that the cease and desist order should also be directed against 
participating shippers and brokers. 


Commodity and Territorial Limitations in Certificates 


Applicant sought authority to transport ‘‘ foodstuffs, except frozen 
foods,’’ over irregular routes to points in three named states, in MC-7555 
Sub 31, Teztile Motor Freight, Inc., Extension—Foodstuffs, decided 
April 7, 1960. 

In view of the widely-spread territorial market of the commodities 
and indications of destinations for the traffic throughout the states, 
division 1 granted authority to all points in the two states for which 
need was shown so as not to ‘‘tend to confine and thereafter hold shipper 
to an inflexible distribution system.’’ 

Similarly, no need was found to limit the grant to an enumeration 
of commodities since the shipper produces a great variety of foodstuffs, 
the number is constantly increasing, and an enumeration would be diffi- 
cult and ‘‘would create an unduly cumbersome situation in policing such 
commodity authority.’’ 


Brokerage Operations—Not Tied to Fixed Points 


Because of the special circumstances involved, division 1 departed 
from its general practice of limiting the area in which passenger broker- 
age operations may be conducted to specified points, in MC-12602 Sub 1, 
Maloney Brokerage Extension Application, decided April 13, 1960. 

The proposed service is held out to rail passengers, particularly 
those in large groups on excursion trains, traveling to Niagara Falls, and 
consists of arranging round-trip sightseeing tours of the Falls area. To 
avoid the delay and inconvenience of arranging such tours after arrival 
at Niagara Falls and finding that such authority was sufficiently restric- 
tive, the division granted the authority to conduct operations ‘‘on rail- 
road trains’’ in six named states. 


Mixed Loads of ‘‘Exempt” and “‘Nonexempt’’ Commodities 


One of the problems which arose when Congress amended section 
203(b) (6) to ‘‘roll back’’ the agricultural commodity exemption, and 
at the same time provided grandfather rights for those in operation on 
May 1, 1958, was what to do in the case of a carrier who on the critical 
date was transporting mixed loads of commodities, part of which other- 
wise remained exempt and part of which became subject to full 
regulation. 

In MC-118152, Blair M. Lewis Common Carrier ‘‘Grandfather’’ 
Application, decided April 26, 1960, division 1 decided that the carrier 
is entitled to continue transporting the mixed loads. The commodities 
in question in the particular proceeding were frozen fish and frozen 
berries, frozen fruits, and frozen vegetables. Applicant could, prior to 























JUNE, 1960 989 











the amendment, transport mixed loads of the four named commodities 
without authority, but the amendment not only made it necessary to 
secure authority to transport the latter three, but also made authority 
necessary to transport frozen fish in the same vehicle with them. Thus 
when shipped in such mixed loads, frozen fish is a commodity ‘‘made 
subject to the provisions of (the) Act by paragraph (a) [of section 7 of 
the Transportation Act of 1958]’’ and covered by the grandfather 
provisions. 

In so construing the grandfather rights under the Transportation 
Act of 1958, the division cautioned that they ‘‘do not extend to all 
commodities embraced in Administrative Ruling No. 107, but only to 
those commodities made nonexempt by the second proviso to section 
203(b) (6), and to those exempt commodities transported in the same 
vehicle with commodities made nonexempt by that proviso.’’ 


“Furtherance of a Commercial Enterprise” 


The question in MC-C-2205, Panhandle Eastern Pipe Line Com- 
pany, Investigation of Operations, decided May 6, 1960, was whether the 
transportation by respondent was ‘‘for the purpose of sale, lease, rent 
or bailment, or in furtherance of any commercial enterprise,’’ and thus 
transportation of property as a private carrier by motor vehicle. 

The respondent argued that it is not a ‘‘commercial enterprise’’ in 
the ordinarily accepted sense of that term because of its public utility 
or quasi-public utility status, or at least that it is not a commercial 
enterprise envisioned by section 203(a) (17). 

Both contentions were rejected by the Commission, which resorted 
to dictionary definition and legislative designation to conclude 


a ‘‘business’’ or ‘‘industry’’ existing not merely to provide service 
to the public as a public utility, but also to make a profit for its 
owners is a commercial enterprise in the generally accepted sense 
of the term, and that the motor-carrier transportation which it 
performs is in furtherance of a commercial enterprise. 


Nor is there any basis for contending that respondent’s business is not 
such a commercial enterprise as the section was intended to embrace since 


[t]he primary purpose of the Congress in including section 
203(a)(17) in the Motor Carriers Act of 1935 [stet] was to enable 
this Commission to provide safety regulations for private carriers, 
and especially to enable us to exercise control over the hours of 
service of drivers of private motor vehicles. . . . Obviously, the 
primary concern of the Congress was the safety of the public. 
There is no apparent reason why it should have been more concerned 
about the safety of operation of a vehicle used in transporting its 
owner’s goods to market than of one used in transporting a com- 
modity which will ultimately be consumed by the owner himself. 
Rail Motor Authority 
In MC-54515 Sub 7, Bangor and Aroostook R. Co. Extension— 
Aroostook County, Maine, decided May 4, 1960, division 1 granted the 
railroad applicant off-route authority to serve rail stations in Aroostook 
County, Maine. The division found it unnecessary to consider one of 
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the principal questions posed by the parties—whether it is proper to 
grant a rail carrier authority to conduct substituted motor-for-rail opera- 
tions over irregular-routes. While recognizing that rail merchandise car 
service is essentially a ‘‘regular’’ route service, and that the substituted 
motor service should be equivalent, the division concluded 


where, as here, the volume of traffic is particularly light or sporadic, 
some flexibility can be achieved by authorizing service at the rail 
stations involved as off-route points in connection with the substi- 
tuted motor carrier’s base regular routes from and to its rail con- 
solidation points; .. . 


In a second rail motor case, the Commission modified its prior re- 
ports in MC-F-6345, Burlington Truck Lines, Inc.—Purchase—Pirnie, 
to eliminate the condition requiring cancellation of all rights to serve 
points which are not stations on the railroad (with minor exceptions). 
Prior reports are at 70 M. C. C. 525 and 80 M. C. C. 211. 

In its May 5, 1960, report on reconsideration, the Commission relied 
on the absence of evidence as to the service of competing carriers. 


Notes 


The fact that operations under ‘‘a color of right’’ have been con- 
ducted even over a long period of time is not conclusive proof that their 
continuance is required by the public convenience and necessity (MC- 
117513, David Mongillo & Sons Common Carrier Application, 4-21-60) 
. .. under particular set of facts in case, operations under contract with 
46 shippers found not to be contract carriage (MC-40872 Sub 8, Storch 
Trucking Company, Inc., Conversion Proceeding, 4-22-60) . . . authority 
to transport wrecked and disabled vehicles permits the transportation of 
the commodities in the wrecked or disabled vehicles to the same points 
(MC-119097, Johnny’s Auto & Truck Towing, Inc., Common Carrier 
Application, 4-20-60) .. . transportation to a hotel 75 miles from airport 
is not transportation ‘‘incidental to transportation by aircraft’’ (MC- 
119129 Sub 1, Woodrum Field Airport Limousine Service, Inc., Common 
Carrier Application, 4-20-60) . . . the term ‘‘ plywood doors’’ is embraced 
in the term ‘‘plywood products’’ (MC-117147, Starr’s Transportation, 
Inc., Contract Carrier Application, 4-4-60) ... black liquor skimmings 
are a liquid chemical within the Mazwell definition (MC-103378 Sub 150, 
Petroleum Carrier Corporation Extension—Catawba, 8. C., 4-13-60) ... 
pentachlorophenol, a liquid substance used as a wood preservative, and 
ready for use when shipped, is not a liquid chemical (MC-103378 Sub 134, 
Petroleum Carrier Corporation Extension—Pentachlorophenol, 4-28-60) 

. varnish, used as a protective and decorative coating, usable in the 
form shipped, although certain conditioning agents may be added before 
use, is not a liquid chemical (MC-117344 Sub 16, The Maxwell Co., 
Extension—Hamilton County, Ohio, 4-1-60) ... auxiliary service pro- 
posed by applicant (use of carrier’s vehicles in a spreading operation), 
if allowed as the basis for a grant of authority, would encourage those 
seeking to enter transportation field to propose novel nontransportation 
services as a means of thwarting the effort of existing carriers to provide 
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economical and efficient service within the scope of their authorities 
(MC-103378 Sub 127, Petroleum Carrier Corporation Extension— 
Panama City, Fla., 4-1-60) .. . The phrase ‘‘in containers,’’ as used in 
motor carrier operating rights is synonymous with the term ‘‘ packaged’’ 
as descriptive of the commodity to be transported, and does not authorize 
the transportation of fungibles shipped loose and ‘‘contained’’ only by 
the vehicle (MC-C-2371, Whitfield Transportation, Inc. v. Joseph Solis, 
Jr., 5-6-60) . . . operating across a public highway constitutes operation 
over a public highway within the meaning of section 206(a)(1) and 
terminates the ‘‘exempt’’ operation over the private road in a military 
reservation the entrance of which is within a commercial zone (MC- 
116110 Sub 3, P. C. White Truck Line, Inc. Extension—Tyndall Field, 
Fla., 5-4-60) ... 











Freight Forwarder Regulation 
By Gimmes Morrow, Editor 





Freight Forwarder Volume Rates 


The Interstate Commerce Commission, in a report on reconsidera- 
tion decided April 8, 1960, reaffirmed its prior findings in I & S Docket 
No. 6993, Forwarder Volume Commodity Rates Between Chicago and 
New York, 308 I. C. C. 455, decided September 4, 1959. (See 27 1. C. C. 
Pract J. 58). Commissioner Freas, who did not participate in the prior 
report, wrote a concurring opinion, and Commissioner Walrath wrote 
a dissenting opinion in both reports. 

In the report of April 8th the Commission dealt at some length with 
a contention of protestant motor carriers that forwarder volume rates 
would permit forwarders to go outside of their normal sphere and give 
rise to a destructive competitive practice contrary to the National Trans- 
portation Policy. The Commission said, among other things: 


The National Transportation Policy contemplates the fair and im- 
partial regulation of all agencies of transportation so as to recog- 
nize and preserve the inherent advantages of each, promote 
adequate, efficient, and economical service, and encourage the estab- 
lishment of reasonable rates without unfair or destructive competi- 
tive practices. Plainly, as we have stated repeatedly, this pro- 
nouncement does not mean that one transportation agency may 
be required to refrain from establishing rates which are reasonable 
and otherwise lawful in order to protect the traffic of a competing 
mode. E.g. Cigarboxes from Newark, N. J., to Selma, Ala., 296 
I. C. C. 68; Various Commodities—Mid-Atlantic and New England, 
63 M. C. C. 584; see Mississippi Valley Barge Line Co. v. United 
States, 292 U. S. 282. 


The Commission further said that it was satisfied from all the evi- 
dence that the proposed rates are compensatory and that ‘‘* * * to refuse 
to permit the forwarders to maintain rates on the same level as those 
of the protestants would be tantamount to an attempt by us to apportion 
traffic artificially, and thereby to prevent normal, healthy competition 
and deny forwarders an opportunity to compete fairly with motor car- 
riers, contrary to the National Transportation Policy.’’ 

In another proceeding involving forwarder volume rates, No. 32547, 
Import Volume Forwarder Rates—Pacific Coast to East, decided May 
19, 1960, division 3 of the Commission relied on the principles announced 
in I & S 6993, and found the rates involved lawful to the extent that 
they apply to forwarder service. The rates involved in this proceeding 
were filed by Frank P. Dow Company, Inc., a forwarder, and they are 
limited to import shipments only, subject to volume minima from 10,000 
to 100,000 pounds. Among the contentions of opposing motor carrier 
associations were claims that the involved rates are not compensatory ; 


—992— 





on int Oa os 





err ree 








‘JUNE, 1960 993 





that the operation rendered under the rates is not the service of a freight 
forwarder as defined in the Act; and that freight forwarder volume rates 
are unlawful per se. 

The division said that the issues were: (1) whether freight for- 
warders are limited to the handling of small shipments; and (2) whether 
the rates under investigation were compensatory and otherwise lawful. 
The first issue, it said, was resolved in the negative in the forwarder 
volume rate case first decided September 4, 1959 (see first paragraph 
of this item). 

The report describes the functions of Dow and concludes that a 
freight forwarder service is performed. However, it discusses the possi- 
bility that respondent might be tendered a volume shipment under the 
involved rates that would be of such quantity as not to require consoli- 
dation. As to this the report finds and concludes: 


The record does not show that the respondent has ever handled a 
volume shipment at rates as low as the rail rates, and it specifically 
denies that it will do so when the quantity tendered is equal to or 
greater than the rail minimum weight. In those instances, it, as a 
customs broker, will act as the agent of the shipper and have the 
rail bill of lading issued in the shipper’s name. Its volume rates 
are not so restricted, however, and under its tariff there is a holding 
out to arrange for the transportation of any and all shipments as a 
freight forwarder. Plainly, such straight volume shipments would 
not require any assembling or distribution, and thus would not be 
freight-forwarder service as defined in section 402(a) (5) of the Act. 
We conclude that the respondent’s tariff should be amended so as 
to provide that its volume rates will not apply in instances where 
they are as low as the underlying carrier’s rates on single shipments 
offered to it in quantities the same as or greater than the underlying 
earrier’s minimum weights. 


Subject to amendment of the tariff as above indicated, the rates 
were found to be just, reasonable, and not unlawful, and issuance of an 
order was withheld pending amendment of the tariff within 60 days. 


Commission Approves Forwarder Consolidation Rule (1 & S$ 6977) 


The full Commission, with Commissioner McPherson dissenting, by 
report on reconsideration dated April 18, 1960, reversed division 3 and 
approved a tariff rule of Western Freight Association providing for the 
computation of charges on collect shipments aggregating 10,000 pounds 
or more received from one or more consignors in the East and held for 
consolidation and forwarding to a single consignee at designated desti- 
nations in the West. 

A similar rule was condemned on August 23, 1957, in I & S 6719 
(301 I. C. C. 629). Respondent changed the rule so-as to provide a 
separate charge for consolidation on each shipment, and in certain other 
respects, and filed it again in July, 1958. Division 3 condemned the 
new rule, by order of June 3, 1959. The instant order reverses the 
findings of the division. 
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The Commission said that ordinarily no distinction in charges should 
be made depending on whether they are prepaid or collect, but in this 
instance it pointed out that it would be impossible to require prepayment 
because it could not be ascertained until after the shipments were con- 
solidated whether the minimum would be reached. It compared the rate, 
in that regard, with a transit arrangement. As to the objection raised 
by the division that the rule applies only with regard to certain destina- 
tions and not to others in the same general areas, the Commission said 
that there is no basis for the use of the rule at points to which there is 
no opportunity for respondent to effect operating economies by stop-off 
for partial unloading. It concluded that differences in rates based on 
and accurately reflecting differences in cost and other transportation 
factors are lawful. 


Legislation to Require Fees by Regulatory Agencies 


Rep. Younger has introduced H. R. 12268, a bill to require certain 
regulatory agencies, including the I. C. C., to fix and assess fees for their 
services sufficient to cover the cost of such service. The bill does not fix 
fees, but the aggregate annual cost of the Commission’s regulatory func- 
tions would be estimated by the Budget Bureau and the Commission 
would fix fees to cover such costs. The specific activity for which the 
Commission would be required to assess compensatory fees includes, but 
is not limited to: investigations and inspections; filing of documents and 
reports; applications for permits; and a periodic fee against holders 
of permits. 
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0. REGULATION * 
02. Federal Regulation 


02.0 Interpretation of Act 
02.00 Generally 


02.00 Congress did not intend by sec. 207(a) of Act to preclude inter- 
pretation of a motor carrier’s certificate in such manner as to permit per- 
formance of necessary transportation service reasonably part of or incidentai 
to expressly authorized regular-route operations. MC-C-2077, In The Matter 
of Administrative Ruling No. 102, .... M. C. C. ...., 3-28-60, Div. 1. 


02.1 National Transportation Policy 
02.10 Generally 


02.10 National Transportation Policy contemplates fair and impartial 
regulation of all agencies of transportation so as to recognize and preserve 
inherent advantages of each, promote adequate, efficient, and economical 
service, and encourage establishment of reasonable rates without unfair or 
destructive competitive practices. Plainly, this pronouncement does not 
mean that one transportation agency may be required to refrain from estab- 
lishing rates which are reasonable and otherwise lawful in order to protect 
traffic of a competing mode. 2961. C. C. 68; 63 M. C. C. 584; see 292 U.S. 
282. I & S 6998, Forwarder Volume Commodity Rates Bet. Chicago & 
New York, .... I. C. C. ...., 4-8-60, Commission. 

02.10 Considering National Transportation Policy, it is not apparent 
that Congress intended that motor carrier industry, a competing form of 
transportation, should not be permitted to grow through unifications, or 
that size of unified company should, of itself, warrant denial. Evidence 
submitted by railroads, while it justifies finding that service provided by 
them is essential to a sound national transportation economy, does not 
preclude conclusion that larger motor carrier systems should also have a 
place in transportation system. MC-F-6135, Consolidated Freightways, Inc. 
—Control—The Silver Fleet Motor Express, Inc., .... M.C.C. ...., 3-15-60, 
Commission. 


02.14 Sound Economic Conditions 


02.14 Congressional policy of fostering sound economic conditions in 
transportation has included encouragement of consolidations as one effective 
means of reducing waste in transportation. MC-F-6135, Consolidated 
ee Inc.—Control—The Silver Fleet Motor Express, Inc., 

M. C. C. ...., 3-15-60, Commission. 


ye It would be inconsistent with National Transportation Policy to 
permit another carrier to institute new service where traffic is moving satis- 
factorily and apparently will continue to move in existing service. 
MC-102616, Sub 676, Coastal Tank Lines, Inc., Ext.—W. Va., .... M. C. C. 
, 3-22-60, Div. 1. 


02.2 Interstate & Foreign Commerce 
2.25 International Movement 


02.25 If application were approved, vendee would accept shipments 
tendered to it at points on vendor’s routes in New York destined to Detroit, 
or vice versa, moving in bond through Ontario. It has not participated in 
such traffic with vendor, but vendor has participated, to substantial diminish- 
ing degree, with other carriers. Such service is transportation in foreign 
commerce within meaning of sec. 203(a)(11). MC-F-6740, Kingsway 
ao a A. Kuhns Delivery, Inc., .... M. C. C. 

, 3-23-60, Div. 4 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. Table of Cases at end of Index. 
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04. Exempt Operations 


04.0 Agricultural 
04.00 Scope 


04.00 Even agricuitural commodity exemption applies only when no 
other commodities are transported for compensation in same vehicle at same 
time. 53 M. C. C. 33, 37, citing 166 Fed. (2d) 116 and ae Fed. (2d) 400. 
W-1140, United Vintners Lines Exemption App., .... I. C. weeey 4-8-60, 
iv. 1. 


04.01 Semi-Processed Plants 


04.01 Salad, consisting of fresh vegetables, cut up, in bags, is an 
exempt commodity within meaning of sec. 203(b)(6), and may be trans- 
ported by applicant under ‘“‘fresh vegetables” authority described in findings 
herein. MC-60767, Sub 6, Pyramid Motor Freight Corp. Com. Car. “Grand- 
father’ App., 3-22-60, Div. 1. 


04.2 Transportation by Water 
04.20 Generally 


04.20 Found that proposed operations in transportation of wine in 
bottles, are not those of a water carrier engaged solely in transporting 
preperty of a person which owns all or substantially all of voting stock of 
such carrier within meaning of sec. 303(h) of part III of Act, and that, 
therefore, its application for a certificate of exemption should be denied. 
W-1140, United Vintners Lines Exemption App., .... I. C. C. ...., 4-8-60, 
Div. 1. 


04.9 Operations Within a Single State 
04.90 Generally 


04.90 Second-proviso operations are subject to all of requirements of 
Act except that carrier is relieved from necessity of obtaining certificate of 
public convenience and necessity from Commission. In lieu of this certificate 
requirement carrier is required to obtain such certificate from State board 
having authority to grant or approve such certificates. W-1140, United 
Vintners Lines Exemption App., .... I. C. C. ...., 4-8-60, Div. 1. 


05. Types of Carriage 


05.0 For-Hire Carriers 
05.00 Generally 


05.00 There appears to be no doubt that applicant undertook to pro- 
vide for involved transportation or that it assumed a measure of respon- 
sibility for such transportation. However, this alone is not sufficient to 
constitute it a for-hire carrier by motor vehicle within purview of sec. 
203(c). MC-117685, Consolidated Truck Service, Inc. Com. Car. “‘Grand- 
father” App., .... M. C. C. ...., 3-12-60, Div. 1. 


05.2 Contract Carriers 


05.20 Generally 


05.20 Applicant proposes to render service for only one shipper and 
to assign equipment to exclusive use of that shipper. As proposed, its 
service would be that of contract carrier by motor vehicle as defined in sec. 
203(a)(15) of Act. MC-108117, Sub 3, Wm. Patterson, Ext.—Bristol, Pa., 
4-19-60, Div. 1. 

05.20 Applicant proposes to render service only for one shipper and 
to assign equipment to exclusive use of that shipper. As proposed, its 
service will be that of contract carrier by motor vehicle as defined in sec. 
203(a)(15) of Act. MC-118924, Ball Motor Service, Inc., Cont. Car. App., 
4-8-60, Div. 1. 
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05.23 Number of Patrons 


05.23 Fact that applicant intends to operate as contract carrier as 
defined in sec. 203(a)(15) of Act by confining its service exclusively to 
supporting shipper does not of itself make actual transportation service 
proposed materially different from that provided by existing common car- 
riers; nor does it follow that common carrier, which must render service 
to other shippers, necessarily cannot provide this shipper with reasonably 
adequate transportation service. MC-117679, Brown & Williams Construc- 
tion Co. Cont. Car. App., 3-22-60, Div. 1. 


05.9 Private Carriers 
05.90 Generally 


05.90 Primary business of applicant is sale and distribution of sand, 
and transportation performed is incidental and necessary to furtherance of 
this commercial enterprise. We conclude, therefore, that applicant is en- 
gaged primarily in noncarrier business, and does not Operate as carrier 
for-hire within meaning of Act. 51 M. C. C. 65, upheld in 95 F. Supp. 517, 
affirmed per curiam, 340 U. S. 925. MC-111708, Sub 2, Roy F. Steffy Com. 
Car. App., .... M. C. C. ...., 44-660, Div. 1. 


05.90 To assist in ateuadidinn whether or not considered operations 
constitute for-hire or private carriage, Commission has evolved so-called 
‘‘primary business” test. 51 M. C. C. 65. Section 203(c) of Act, as amended, 
codifies this test. MC-C-2489, Farmers Dairies, A Partnership, et al.— 
Investigation of Operations, 3-22-60, Div. 1. 


05.93 Goods Purchased & Sold 


05.93 Buy-and-sell operations, usually conducted without regularity 
and often without apparent responsibility, do not contribute to stability of 
industry and business, and tend to destroy normal trade practices and dis- 
tribution patterns. These consequences are aggravated by practice of by- 
passing distributor and alienating his customers. I & S 7078, Vegetable 
Cake & Meal—IFA, SFA, SWL, WTL Territories, ....1I.C.C. ...., 4-15-60, 
Div. 2. 


05.93 In general, Farmers accepts an order for molasses, purchases a 
like quantity from Pacific at El Paso, transports it in interstate commerce, 
delivers it to consignee-buyer, bills buyer, and receives payment. A com- 
mission is paid to Arch for locating purchaser. It does not process molasses 
before sale, does not market commodity, and does not maintain any sizable 
inventory with its attendant risk of fluctuations in market price—business 
risk assumed by all bona fide dealers maintaining a stock in trade. In 
absence of these factors, it must be concluded that only service performed 
by Farmers from which profit could be gained is that of transportation. 
See 213 F. 2d 300. MC-C-2489, Farmers Dairies, A Partnership, et al.— 
Investigation of Operations, 3-22-60, Div. 1. 


1. PROCEDURE 
11. Proceedings 


11.1 Rulemaking 
11.12 Effectiveness of Rules 


11.12 Regulation of motor carriers and administration of part II of 
Act is herculean task. To say that Commission has no power by a general 
order to establish a rule by which to determine scope of service which motor 
common carrier of passengers may properly afford within area directly 
served by its authorized highways would be to ignore practicalities of situa- 
tion and invite such plethora of applications calling for individual considera- 
tion as to create impossible situation, complicate regulation, and place undue 
burden upon both Commission and motor bus industry. MC-C-2077, In The 
Matter of Administrative Ruling No. 102, . M.C.C. ...., 3-28-60, Div. 1. 
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11.9 Limitation of Reparation Actions 
11.94 Toll of Statute 


11.94 No informal complaint was filed as to certain shipments, and 
formal complaint was filed more than six months after declination date. 
Thus, claims are barred from consideration. No. 32668, American Stores 
Co. v. Akron, Canton & Youngstown R. Co., - LC. C. ...., 4-8-60, Div. 2. 


11.95 Sufficiency of Complaint 


11.95 Rule 129 of General Rules of Practice requires that formal 
complaint seeking award of damages shall contain such data as will serve 
to identify with reasonable definiteness transportation services in respect 
of which damages are sought, and should state, among other things, rates 
applied, dates when charges were paid, by whom paid or borne, and nature 
and amount of injury sustained by each complainant. Provisions of this 
Tule were not met by amended complaint, nor was data thus called for 
supplied in complainant’s statement of facts and argument. 


Commission’s Rules of Practice are liberally construed but, as stated 
by Division 3 in 215 I. C. C. 250, 256, affirmed by Commission, 218 I. C. C. 
647, ends of justice no longer require Commission to extend leniency to 
complainants who without justification fail to produce complete and adequate 
record at time of hearing. Here, no evidence of character needed to supply 
basis for reparation award was introduced by complainants. No. 32668, 
American Stores Co. v. Akron, Canton & Youngstown R. Co., .... I. C. C. 

, 4-8-60, Div. 2. 


13. Pleading 


13.7 Amendments 
18.70 Generally 


13.70 Applicant also desires authority to transport empty malt bever- 
age containers on return from California points to Golden but did not seek 
such authority in its application. Such containers are not within scope of 
application. MO-113518, Sub 5, Fresno-Albuquerque Truck Line, Inc. Ext. 
—Golden, Colo., .... M. C. C. ...., 4-18-60, Div. 1. 


13.70 Commission is not bound by restrictions agreed to by parties 
where, as here, they achieve results inconsistent with public interest and 
practicable and effective regulation. 53 M. C. C. 255. MC-20992, Sub 6, 
Wm. Dotseth Ext.—Green Isle, Minn. to Five Western States, 3-23-60, Div. 1. 


13.70 Leave to file amendments to pleadings may be allowed as a 
matter of discretion. See rule 1.20 of General Rules of Practice. However, 
allegation of unreasonableness in complainant’s statement as to these ship- 
ments does not constitute request for leave to amend complaint. It is new 
allegation not made in complaint and thus may not be considered. No. 32890, 
American Bread Co. v. Atchison, T. & S. F. Ry. Co. .... I. C. GC. ...., 
4-4-60, Div. 3. 


13.70 On March 9, 1959, defendants filed motion for dismissal of 
complaint, or for more definite and certain presentation. By order entered 
on May 11, 1959, motion to dismiss was overruled, but complainants were 
ordered to amend their complaint by describing and clearly identifying each 
and every shipment on which reparation is sought. = 32668, American 
Stores Co. v. Akron, Canton & Youngstown R. Co., .... 1. C. C. ...., 4-8-60, 
Div. 2. 


13.74 Upon Exceptions 


13.74 As amendment is restrictive in nature as to vendor and would 
not confer any additional operating rights on vendee, amendment is granted. 
MC-F-7023, Associated Truck Lines, Inc.—Pur. (Por.)—Geo. F. Alger Co., 

- M. C. C. ...., 412-60. 
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13.8 Default 
18.80 Generally 


13.80 While complaint contains allegation of unreasonableness, no 
mention thereof is made in complainants’ statements filed under modified 
procedure, and this allegation is deemed to have been abandoned. No. 32668, 
American Stores Co. v. Akron, Canton & Youngstown R. Co., .... I. C. C. 
...+, 4-8-60, Div. 2. 


15. Parties 


15.0 Necessary Parties 
15.038 Applicants 


15.03 Found that Madison Fund, Inc. has power to control Missouri 
Company, through ownership of largest single block of stock (13.6 percent 
of voting stock), and is a necessary party applicant under sec. 5(2) of Act 
and principle of 322 U. S. 31. F. D. 20751, Missouri-Kansas-Texas R. Co. 
(Del.)—Consolidation—Missouri-Kansas-Texas R. Co. (Mo.), & Mo.-Kansas- 
Texas R. Co. of Texas, .... I. C. C. ...., 3-28-60, Div. 4. 


15.03 Considering distribution of outstanding common stock, if any 
one interest or group of affiliated interests has controlling equity in shares 
in name of “Roycan & Co., Acct. #88,” it would be a necessary party appli- 
cant, within meaning of principle in 39 M. C. C. 271, sustained by U. S. 
Supreme Court in 322 U. S. 21. It is well settled that control of a company 
does not require numerical majority of shares having voting rights. 307 
U. S. 125. However, in recognition of possibility that this block may repre- 
sent shares held in “street names” (or Canadian equivalent of that term) 
to secure trading accounts with brokers, placed with bank as collateral 
behind brokers’ loans, instead of dismissing application, alternative will be 
adopted of conditioning findings to require that authority granted may not 
be exercised unless and until affidavit by bank official or other person having 
knowledge of said account shall have been submitted establishing to Com- 
mission’s satisfaction that no one interest or group of affiliated interests has 
controlling equity in those shares. MC-F-6740, Kingsway Transports Ltd.— 
Pur.—Charles A. Kuhns Delivery, Inc., .... M. C. C. ...., 3-23-60, Div. 4. 


15.2 Joinder, Substitution or Severance 
15.20 Joinder 


15.20 Whether intervention should be permitted at hearing upon 
showing of noncompliance with terms of General Practice Rule 1.241 prop- 
erly is discretionary with hearing officer. Compare 78 M. C. C. 707. Said 
rule is intended to apprise applicant of parties who oppose its application. 
Persons having interest in instant proceeding were duly notified of appli- 
cation and hearing thereon by publication thereof in Federal Register on 
April 22, 1959. Any person engaging in motor carrier operations has obli- 
gation to keep himself apprised of activities which would affect his enter- 
prise. MC-8948, Sub 43, Western Truck Lines, Ltd., Ext.—Lake Tahoe Area, 
3-22-60, Div. 1. 


15.21 Substitution 


15.21 Since evidence indicates that at time of hearing there was sub- 
stantial identity between substituted applicant and individual, Sam McKinley, 
with regard to ownership and control, further hearing to determine fitness 
of transferee corporation would serve no useful purpose. MC-100337, Sub 
26, Sam McKinley Ext.—Kalamazoo, Mich. (now retitled McKinley Auto 
Transport, Inc. Ext.—Kalamazoo, Mich.), 4-7-60, Div. 1. 
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15.3 Vicarious Representatives 
15.381 Agency 


15.31 Although association could have been permitted to appear for 
itself it was permitted to represent any of its members who had taken a 
stand with respect to application and to present its case just as completely 
as if appearance had not been restricted. Under such circumstances, ruling 
of examiner did not prejudice rights of any interested person, and there is no 


claim that prejudice resulted. F. D. 20488, Cornell Steamboat Co.—Pur., 
etc.—Frank A. Lowery, .... I. C. C. ...., 4-7-60, Div. 4. 
16. Proof 


16.0 Generally 
16.05 Presumptions 


16.05 Defendants have not overcome presumption of unreasonableness 
created by tariff-circular rule 66(a). No. 32126, United States of America 
v. Baltimore & Ohio R. Co., .... I. C. C. ...., 3-25-60, Div. 3. 


16.1 Issues 
16.10 Generally 


16.10 Defendants request that Commission determine applicability of 
Service Order No. 68 to certain shipments which moved prior to its vacation 
October 1, 1945. This request is denied, for reason that referral order of 
Court of Claims asks Commission to determine reasonableness of charges 
only on shipments to which Service Order No. 68 had +“ — 
No. 32126, United States of America v. Baltimore & Ohio R. Co., 

I. C. C. ...., 3-25-60, Div. 3. 


16.10 State commission found that operation of trains was required 
by public convenience and necessity. Issues before Commission, however, 
are broader than those considered by State commission. Not only must 
Commission find before authorizing discontinuance of service under sec. 
13a(2) that present or future public convenience and necessity permit such 
discontinuance, but also that continued operation of service, without discon- 
tinuance or change, will constitute unjust and undue burden upon interstate 
operations of carrier proposing it and upon interstate commerce. F. D. 
20524, New York Central R. Co.—Discontinuance of Service—St. Lawrence 
Beg 4.0% Es: She Ee cccey Sees, wer. 4, 


16.13 Stipulations 


16.13 Parties at hearing stipulated that Rand McNally Road Atlas 
may be used in determining mileage over routes involved. MC-8948, Sub 43, 
‘Western Truck Lines, Ltd., Ext.—Lake Tahoe Area, 3-22-60, Div. 1. 


16.2 Burden of Proof 
16.22 Applications 


16.22 Primary burden is upon applicants first to show that approval 
of transaction would be consistent with public interest. MCO-F-7023, Asso- 
ciated Truck Lines, Inc.—Pur. (Por.)—Geo. Alger Co., .... M. C. C. 

, 4-12-60, Div. 4. 


16.28 I & S Proceedings 


16.23 Burden is on respondent in this proceeding to establish that 
proposed rates are just and reasonable. I & S M-18067, Paint & Related 
Articles—Buffalo, N. Y. to New York, N. Y., .... I. C. C. ...., 4-6-60, 
Div. 3. 


16.23 Record is silent as to whether or not Durham & Southern and 
Norfolk & Western have agreed to cancellation of joint rates and routes in 
connection with their respective lines. See sec. 15(3) of Act. It may reason- 
ably be presumed that affected rail carriers have not consented fully to 
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proposed cancellation, and thus burden of proving reasonableness of instant 
proposal is on respondent. In any event, under sec. 15(7), burden of proof 
to establish that proposal effecting a change is just and reasonable is on 
respondent. I & S 7229, Routing—Cement—A. C. L. R. R.—South, 

I. C. C. ...., 4-1-60, Div. 2. 

16.23 Apparentiy proposed rates are same as respondent’s rates prior 
to increase of October 1958. However, when suspended they represented 
changed rates, and burden is upon respondent to show that they are just 
and reasonable. I & S M-12067, Foodstuffs, Paper, Paints—Buffalo, Chicago, 
Milwaukee, .... I. C. C. ...., 3-24-60, Div. 2. 


16.23 Burden of justifying increased charges resulting from cancella- 
tion or limitation of switching absorptions rests upon proponent carriers. 
I & S 6789, Increased Switching Charges at Duluth, Minn.—Northern Pacific, 
06 oe Be Me Eh tcccyg SOOO, wer. 3. 

16.23 Proposed schedules contain initial rates. Burden of proving 
their unlawfulness rests with protestants. Evidence is not convincing that 
proposed rates are below a compensatory level. I & S M-12911, Lumber, 
Idaho & Monit. to Ind. & Mich., .... I. C. C. ...., 3-30-60, Div. 2. 


16.23 Proposed schedules contain initial sates, and burden of proving 
their unlawfulness rests with protestants. I & S M-13027, Livestock & 
Poultry Feed—Mo. to Ark., - LC. Cc. ...., 3-28-60, Div. 2. 


16.3 Official Notice 
16.33 Public Records 


16.33 Commission may and will take official notice of Peavine’s and 
other existing carriers’ operating authority affected by proposal herein. 
MC-8948, Sub 43, Western Truck Lines, Ltd., Ext.—Lake Tahoe Area, 
3-22-60, Div. 1. 


16.5 Testimony 
16.51 Best Evidence 


16.51 Each bill of lading in evidence indicates that car used was 
longer than car ordered. Each bill was signed by carrier’s agent without 
protest. In view of conflict of testimony as to whether Army actually 
ordered every car by size, Commission must accept these bills as best evi- 
dence on this question. Concluded that in every instance carrier provided 
car which was longer than car ordered. No. 32126, United States of America 
v. Baltimore & Ohio R. Co., .... I. C. C. ...., 3-25-60, Div. 3. 


16.52 Verified Statements 


16.52 Reply is devoted almost exclusively to statement of respondent’s 
operating expenses, and is not of rebuttal character. To extent that re- 
spondent’s reply deals with compensativeness of proposed rates, motion to 
strike is granted. I & S M-13095, Assembling Commodity Rates—Man- 
chester, N. H. to Mass., ....1.C.C. ...., 4-13-60, Div. 2. 


16.52 Statement was made and subscribed to by “Traffic Supv. and or 
Supt. of Shipping,’’ of shipper. He was not available and secretary of 
company verified statement. In verification, secretary states, in effect, that 
statement is true and correct to best knowledge and belief of ‘“‘traffic supv. 
and or supt. of shipping.’’ This is not verification such as is required by 
rule 1.50 of General Rules of Practice. Motion to strike is granted, and 
statement will not be considered. I & S M-12067, Foodstuffs, Paper, Paints 
—Buffalo, Chicago, Milwaukee, .... I. C. C. ...., 3-24-60, Div. 2. 


16.6 Documents 
16.65 Private Documents 


16.65 Provisions of joint-facility contracts are not transportation mat- 
ters relevant to matters here. I & S 6789, Increased Switching Charges at 
Duluth, Minn.—Northern Pacific, .... I. C. C. ...., 3-24-60, Div. 3. 
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16.7 Admissibility 
16.70 Generally 


16.70 Testimony respecting operations of a carrier not itself party 
protestant may be put in evidence by qualified protestant in an application 
proceeding. 76 M. C. C. 1385. MC-118410, Sub 20, Dahlen Transport, Inc. 
Ext.—Acids & Chemicals, 3-30-60, Div. 1. 


17. Hearing 


17.0 Requisites 
17.00 Modified Procedure 


17.00 In assumption that instant proceeding could be disposed of with- 
out oral hearing, all parties thereto were requested to inform Commission 
whether they believed oral hearing to be necessary, and whether they would 
attend hearing if one were held. Protestant failed to reply to this request, 
and proceeding was assigned to examiner for handling under no oral hearing 
procedure. It can be properly handled in this manner. MC-51077, Sub 4, 
Robert J. Eichelberger Conversion Proceeding, 3-28-60, Div. 1. 


17.4 Reception of Evidence 


17.43 Rulings 


17.43 Applicant’s exhibits 8, 9, and 10 are photographs introduced to 
show that State line between Copperhill and McCaysville is not natural 
boundary and that two municipalities constitute single business community. 
Exhibits were excluded by board on basis of irrelevancy. They properly 
may be considered. Exhibits 8, 9, and 10 are received in evidence. MC- 
99989, Sub 1, Jack’s Fast Freight, Inc. Com. Car. App., 3-29-60, Div. 1. 

17.43 No prejudicial error found in examiner’s refusal to admit certain 
testimony. Evidence of need for service frcm or to points outside scope of 
instant applications would have no probative value in establishing need for 
proposed service. MC-52917, Sub 35, Chesapeake Motor Lines, Inc. Ext.— 
Perishable Foods, 4-6-60, Div. 1. 


17.43 Assailed exhibit was offered for admission into evidence over 
objection of applicant’s counsel, with no authentication and without support 
of any person who could stand cross-examination other than witness appear- 
ing in behalf of rail protestant. Approval of “grandfather” applications is 
uncertain and exhibit is of no probative value to this proceeding, particularly 
since no motor carrier listed therein was available at hearing to testify 
as to its willingness and ability to meet transportation requirements of 
supporting shippers. Exhibit was properly rejected by examiner. MC- 
117803, Sub 2, Ray E. Labertew Ext.—Bananas, 3-30-60, Div. 1. 


17.5 Argumentation 
17.54 Opening Briefs 


17.54 Protestants move that certain matters in respondent’s brief be 
stricken, on ground that they are not supported by evidence of record. Mat- 
ters objected to are not supported by record, and motion is granted. [1&8 
M-12911, Lumber, Idaho & Mont. to Ind. & Mich., .... I. C. C. ...., 
3-30-60, Div. a. 


18. Decisions 
18.3 Exceptions 
18.32 Form & Content 


18.32 Applicants’ request for authority as to two terminals at Dayton 
and Cincinnati, on basis of copies of lease agreement attached to their excep- 
tions, could not be granted since Commission’s General Practice Rule 1.86 
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forbids admission of evidence after hearing has been concluded, particularly 
where, as here, certain of protestants object to its admission. MC-F-7023, 
Associated Truck Lines, Inc.—Pur. (Por.)—Geo. F. Alger Co., .... M. C. C. 
- +++, 4-12-60, Div. 4. 


18.32 Rule 1.96(a) of Commission’s General Rules of Practice re- 
quires that exceptions to statements of fact contained in an officer’s report 
must be accompanied by reference to page or part of record relied upon to 
support exception. In numerous instances protestant’s exceptions fail to 
comply with this rule, and in those instances exceptions will not be con- 
sidered. ry Ss _— Malt Liquors—Mo., Ill. & Nebr. to Okla., .... I. C. C. 
...., 4-4-60, Div. 2. 


18.5 Reconsideration 
18.57 Reopening 


18.57 Motion to reopen does not show any reason for applicant’s 
failure to present document at hearing. It does show, however, that inter- 
veners object to introduction of document on grounds of relevancy and 
materiality. Document deals with relationship between interveners and 
parties affiliated with them and as such has no relevancy in this case. Motion 
will be overruled. F. D. 20652, Kelly’s Creek R. Co.—Construction, etc.— 
Kanawha County, W. Va., 4-4-60, Div. 4. 


18.57 Regarding applicant’s request for further hearing, it is signi- 
ficant that it failed to show why it was unable to present evidence regarding 
bona fide movements to and from Connecticut points at hearing herein. It 
had full opportunity to do so, and without a logical explanation of why such 
evidence was not adduced such request must be denied. MC-74482, Sub 1, 
St. Germain Motor Transp., Inc., Com. Car. “Grandfather” App., 3-31-60, 
Div. 1. 


18.57 Principle is well established that a petition for further hearing 
should be denied if Commission is of opinion that fact alleged for ground 
for hearing would not, if true, cause a change of decision. See 59 F. Supp. 
336, 338. KF. D. 20438, Cornell Steamboat Co.—Pur., etc.—Frank A. Lowery, 
w 40.0) Me Re Me 034 0g Oe ee 


2. FRANCHISE 
20. Generally 
20.0 Jurisdiction 
20.01 Rail & Express Carriers 


20.01 While sec. 1(22) specifically excludes from Commission’s juris- 
diction construction or abandonment of spur tracks located wholly within 
one State, it does not exclude acquisition and operation by railroad of such 
spur track. See 295 I. C. C. 585, 290 as to jurisdiction over acquisition of 
spur or industry track. 


Where it is proposed that territory being served by one carrier shall be 
invaded by another, Commission’s jurisdiction attaches even though length 
of line to be constructed may be short and its purpose may be to serve single 
industry, and track under other circumstances might be considered spur or 
industry track exempt from jurisdiction under sec. 1(18) of Act pursuant to 
provisions of sec. 1(22) thereof. 282 I. C. C. 539 (559). See Texas & 
P. Ry. Co. v. Gulf, C. & S. F. Ry. Co., 270 U. S. 266. F. D 20652, Kelly’s 
Creek R. Co.—Construction, etc.—Kanahwa County, W. Va., 4-4-60, Div. 4. 
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20.1 When Interstate Franchise Required 
20.10 Generally 


20.10 Because of its classified nature, trailer is generally accompanied 
by armed guards, who are personnel supplied by carrier and who have been 
given security clearances by appropriate government agency. No specific 
authority is needed for transportation of such guards, who appear to be 
transported under circumstances such as those described in 66 M. C. C. 
547. MC-19227, Sub 58, Leonard Bros. Transfer & Storage Co. Inc., Ext.— 
Trailers, .... M. C. C. ...., 4-7-60, Commission. 


20.12 Exempt Operations 


20.12 No authority is required to transport mail and it will not be 
included in any grant herein. MC-105759, Sub 9, Coastal Stages, Inc. Ext. 
—Georgiana, Ala., 3-31-60, Div. 1. 


20.13 Intrastate Operations 


20.13 Rocket may engage in interstate operations to same extent, in 
same manner, and subject to same limitations, as it can lawfully engage in 
intrastate commerce. Under second proviso finding of State board is sub- 
stituted for finding by Commission that public convenience and necessity 
require subject operations. It necessarily follows that any interpretation of 
State certificate as to extent and scope of operations intended to be author- 
ized thereby should be made by issuing agency. Compare 66 M. C. C. 348. 
MC-59117, Sub 12, Elliott Truck Line, Inc, Ext.—Dry Fertilizer, 4-4-60, 
Dev. i. 


20.2 Administrative Policies 
20.22 Limited Term Certificates & Permits 


20.22 Practice of granting interim permits has been developed in 
order that needed transportation service may be provided public during 
pendency of sec. 212(c) conversion proceedings, and many such permits have 
been issued. Commission has ample authority under Act to grant such 
interim operating authorities. MC-114019, Sub 25, Emery Transportation 
Co. Ext.—Nebr. & S. Dak., 3-22-60, Div. 1. 


20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 An applicant for ‘‘grandfather’” authority under provisions of 
sec. 7(c) of Act has burden of demonstrating that it was in bona fide opera- 
tion on May 1, 1958, and has so operated since that time, except as to inter- 
ruptions of service over which applicant has no control. In every case show- 
ing of substantial and consistent service as distinguished from incidental, 
sporadic, or infrequent service is required. Evidence herein consists of 
applicant’s personal recollection of shipments handled. Commission would 
not be justified in basing grant of “‘grandfather’’ authority solely upon an 
applicant’s uncorroborated testimony consisting of rather vague recollections 
and what can only be considered as self-serving statements. This is not to 
cast any doubt upen applicant’s veracity, but only to make it clear that in 
cases such as this some confirmatory evidence is required. See 26 M. C. C. 
410. MC-118276, Lavell Anderson Com. Car. “Grandfather” App., 3-31-60, 
Div. 1. 


20.40 In applications where ‘“‘grandfather” authority is sought, burden 
of proof is upon applicant to establish character and scope of its operations 
and truth of every essential allegation contained in application. 12 M. C. ©. 
591 and 2 M. C. C. 205. MC-117685, Consolidated Truck Service, Inc. Com. 
Car. “Grandfather” App., .... M. C. C. ...., 3-12-60, Div. 1. 
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20.40 Fact that applicant served only two or three shippers in trans- 
portation of bananas is hardly indicative of lack of holding out since only 
very small segment of public ever requires motor carrier transportation of 
large quantities of this particular commodity. 


Applicant’s failure to pay 3 percent federal transportation tax while that 
tax was in effect does not preclude finding him to be in bona fide operation 
as common carrier on critical date when there are, as here, other factors 
which lead to belief that his operation is common carriage. Compare 
81 M. C. C. 789. MC-118283, Daniel Fielden Com. Car. “Grandfather” App., 
4-13-60, Div. 1. 


20.40 To justify finding of bona fide operation, sufficient to warrant 
grant of “grandfather” authority, applicant must show pattern of continuous 
operation from and to points involved both before and after critical date, 
and applicant’s contention that its holding out, desire, and willingness to 
serve considered points justifies grant of authority to serve those points is 
wholly without foundation. MC-115257, Sub 10, Shamrock Van Lines, Inc. 
Com. Car. “Grandfather” App., 3-22-60, Div. 1. 


20.40 An application filed under “grandfather” provisions of Act 
differs considerably from one filed in anticipation of new operating authority. 
In former only determination to be made is whether applicant was engaged 
in bona fide operation on May 1, 1958, and has so operated continuously 
since that time. Type of operation actually conducted is determinative of 
authority which may be issued, whether common or contract. MC-117880, 
Davenport & Johnston Trucking, Inc. Cont. Car. “Grandfather” App., 3-30-60, 
Div. 1. 


20.40 In essence, purpose of “‘grandfather’”’ proviso was to assure sub- 
stantial parity between future and prior bona fide operations in transpor- 
tation of considered commodities and, accordingly, in order to qualify for 
“grandfather” rights under this proviso motor carrier must not only prove 
bona fide operations on statutory date, but must also demonstrate a con- 
tinuity of operations since that time except for interruptions in service over 
which it has no control. A mere holding out of service or intent to conduct 
operations is not sufficient to meet test of ‘“‘bona fide operations.”” MC-74482, 
Sub 1, St. Germain Motor Transp., Inc. Com. Car. “Grandfather” App., 
3-31-60, Div. 1. 


20.40 An applicant for “grandfather” operating rights under provi- 
sions of Transportation Act of 1958 has burden of demonstrating that it, 
or its predecessor-in-interest, has been in bona fide operation on and con- 
tinuously since May 1, 1958. MC-118378, Dixie-Pacific Refrigerated Service, 
Inc. Com. Car. “Grandfather” App., .... M.C.C. ...., 4-19-60, Div. 1. 

20.40 While evidence should be viewed with some degree of liberality 
in proceedings of this nature, 315 U. S. 475, 480 does not permit Commission 
to ignore essential elements of proof of “grandfather” operations established 
in sec. 7(c) of Act, namely a showing of bona fide operations on, and since 
critical date. Compare 81 M. C. C. 689. MC-41255, Sub 29, Grubb Motor 
Lines, Inc. Com. Car. App.—Sec. 7(c), 4-4-60, Div. 1. 

20.40 Isolated or few sporadic and infrequent shipments do not 
warrant finding of bona fide operations from all origin States to Johnson 
City. See 81 M. C. C. 689. Further, public convenience and necessity are 
not in issue in proceeding of this nature. MC-116048, Sub 2, Magnum 
Trucking Co., Inc. Com. Car. “Grandfather” App., .... M. C. C. ...., 
4-18-60, Div. 1. 


20.48 Continuity of Operations 


20.43 Only one point has been shown to be served both before and 
after critical date, and only to extent of one shipment before and one 
thereafter. Such evidence does not establish necessary consistency and 
continuity of operation after critical date. Further, it is not convincing that 
lack of service after November 1958 was beyond applicant’s control. Cessa- 
tion of operations due to financial difficulties is ‘‘wilful’’ failure to continue 
to perform. 33 M. C. C. 465, 473. MC-118276, Lavell Anderson Com. Car. 
“Grandfather” App., 3-31-60, Div. 1. 
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20.43 Transportation of frozen fruits is shown in application to be 
seasonal. Although applicant shows only few shipments moving each year 
in 1956, 1957, and 1958, it has sufficiently established thereby pattern of 
consistent and continuous operations to justify finding that it has been trans- 
porting frozen fruits from Sturgeon Bay to destination area in bona fide 
operations prior to, on, and since critical date. See 81 M. C. C. 689. 
MC-17481, Sub 18, Moore Motor Freight Lines, Inc. Com. Car. “Grandfather” 
App., 4-13-60, Div. 1. 

20.43 Fact that two shippers discontinued their business from Leach- 
ville and Memphis in 1957 is regrettable. However, this fact, standing by 
itself, is not enough to justify finding that cessation of service from those 
two points resulted from circumstances over which applicant had no control. 
MC-117880, Davenport & Johnston Trucking, Inc., Cont. Car. “Grandfather” 
App., 3-30-60, Div. 1 

20.43 Interruption in service due to bankruptcy whether voluntary 
or involuntary, is attributable to causes within control of bankrupt, and 
bankrupt is responsible for legal consequences that flow therefrom. See 
21 M. C. C. 17, and 28 M. C. C. 451. MOC-118378, Dixie-Pacific Refrigerated 
Service, Inc. Com. Car. “Grandfather” App., .... M. C. C. ...., 4-19-60, 
Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.00 Interpretation 


21.00 Duty “to regulate,” “to administer,” and “to make all necessary 
orders—and to prescribe rules and regulations” in sec. 204(a)(1) and (6) 
of Act includes power to review certificates issued by Commission under 
part II of Act, and to formulate interpretative statements of general or 
particular applicability and future effect relating to nature and extent of 
privileges granted thereby. Compare 59 F. Supp. 503, aff’d. 324 U. S. 824, 
and 344 U. S. 298. 

Construction of outstanding operating rights in such a manner as to 
permit a motor carrier of passengers to serve points within area immediately 
adjacent to its authorized routes does not differ materially from allowing 
that carrier to traverse all streets or highways within a specifically author- 
ized municipality, provided, however, that routes within such areas do not 
“constitute very essence of operation.” 


Proposed construction is neither an enlargement of operating rights nor 
a wholesale grant of additional authority but, rather, a much needed formal 
declaration as to proper interpretation of outstanding authorities. As such, 
it is clearly within Commission’s power and duty to make. 

Motor carriers’ certificates authorizing transportation of passengers 
between two or more points over defined route or segment thereof, and 
authorizing service at all intermediate points thereon, interpreted as author- 
izing service at points within one airline mile of highway or highways com- 
posing carriers’ authorized service route or routes, with certain conditions, 
restrictions, and exceptions. Interpretative order entered. MC-C-2077, In 
The Matter Of Administrative Ruling No. 102, . M. C. C. ...., 3-28-60, 
Div. 1. 


21.00 Sections of Act pursuant to which this proceeding was instituted 
empower Commission to issue operating authorities. Power to issue these 
operating rights implies necessary power to review certificates and permits 
and to formulate interpretative statements of general or particular applic- 
ability and future effect relative to them. That it is within province of 
Commission to interpret operating rights is settled. Compare 59 F. Supp. 
503, aff’d. per curiam 324 U.S. 824. 


Proposed rule interpreting certificates of motor common carriers and 
permits of motor contract carriers as authorizing return of containers and 
shipping devices used in outbound movements, found reasonable, necessary 
and lawful. Rule adopted. Ex Parte MC-53, Interpretation of Operating 
Rights—Returned Containers, .... I. C. C. ...., 4-12-60, Commission. 
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21.00 Because he believed certain authority to be susceptible of more 
than one interpretation, examiner recommended that it be restricted to 
traffic moving from sites of canning company plants or their warehouses. 
Modification of this kind should not be made in conversion proceeding. 
If, indeed, this portion of applicant’s authority is ambiguous, ambiguity 
should be resolved in proceeding instituted for that purpose, where pertinent 
facts surrounding granting of that authority can properly be developed. 
MC-50132, Sub 38, Central & Southern Truck Lines, Inc. Conversion Pro- 
ceeding, 4-1-60, Div. 1. 


21.02 Duplication—Generally 


21.02 Construction of duplicate lines of railroad is not generally in 
public interest because it constitutes waste. Avoidance of waste was one of 
primary reasons for enactment of sec. 1(18) of Act. In this instance appli- 
cant and protestant have been serving only their respective parent companies 
and since both parents have coal reserves which could be transported over 
track involved therein, condition imposed in authority granted which will 
permit protestant to share ownership and use of track with applicant. 
F. D. 20652, Kelly’s Creek R. Co.—Construction, etc.—Kanahwa County, 
W. Va., 4-4-60, Div. 4. 

21.02 Two operating rights may not arise out of same operations. 
815 U. S. 50. MC-117685, Consolidated Truck Service, Inc. Com. Car. 
“Grandfather” App., ... C. C. ...., 8-12-60, Div. 1. 

21.02 Authority granted to extent it is duplicative shall not be con- 
strued as conferring more than a single operating right. MC-72230, Sub 6, 
Growers Cold Storage Co., Inc. Conversion Proceeding, 3-22-60, Div. 1. 

To Same Effect: 


MC-50132, Sub 88, Central & Southern Truck Lines, Inc. Conversion 
Proceeding, 4-1-60, Div. 1. 


MC-112020, Sub 70, Commercial Oil Transport Ext.—aAla., 4-1-60, Div. 1. 

MC-11315, Sub 8, Wm. A. Givens Conversion Proceeding, 3-29-60, Div. 1. 

MC-111196, Sub 15, R. Kuntzman, Inc, Ext.—- Ohio, 4-29-60, Div. 1. 

MC-703880, Sub 26, Miller Truck Line, Inc. Conversion Proceeding, 
3-30-60, Div. 1. 

MC-50028, Sub 10, Petroleum Transport Service, Inc. Conversion Pro- 
ceeding, 4-1-60, Div. 1. 

MC-74482, Sub 1, St. Germain Motor Transp., Inc. Com. Car. “Grand- 
father” App., 3-31-60, Div. 1. 

MC-104724, Sub 12, Superior Trucking Co., Inc. Conversion Proceeding, 
3-24-60, Div. 1. 


MC-110130, Sub 5, J. & M. Warren Conversion Proceeding, 3-28-60, 
Div. 1. 


21.1 Type of Operation 
21.10 Generally 


21.10 Serving of but few shippers in specialized service such as banana 
hauling is not evidence that service is that of a contract and not a common 
carrier. See 69 M. C. C. 539, 546. MC-118288, Daniel Fielden Com. Car. 
“Grandfather” App., 4-13-60, Div. 1. 


21.11 Common Carrier 


21.11 Motor carriers may be authorized as common carriers even 
though their applications may be supported by only one shipper, providing 
public need has been established. MC-17481, Sub 18, Moore Motor Freight 
Lines, Inc. Com. Car. ‘‘Grandfather”’ App., 4-13-60, Div. 1. 

21.11 There is nothing to indicate that applicant has been operating 
under individual contracts to meet distinct needs of particular shippers or 
that it has assigned particular units of equipment to exclusive use of any 
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person. Conclusion, therefore, is that applicant’s operations are those of a 
common carrier. MC-117880, Davenport & Johnston Trucking, Inc. Cont. 
Car. “Grandfather” App., 3-30-60, Div. 1. 


21.19 Brokers 


21.19 Heretofore, in granting passenger brokerage authority, Com- 
mission has generally limited area in which brokerage operations may be 
conducted to specific points, usually cities and towns. This has been done 
not because of any limitation contained in Act but rather for reason that 
need for brokerage services at other than fixed points has not been shown. 
See 2 M. C. C. 633, 61 M. C. C. 691. 

Here, however, after careful consideration of evidence, need for pro- 
posed service as it relates to brokerage operation to be conducted on trains 
moving in involved six-State area has been established. Also, grant which 
limits applicants to brokerage operations on trains in arranging for round- 
trip tours in the Niagara Falls area is approximately restrictive in itself 
and will not enable applicants to operate for purposes and at points for 
which no need is here shown. Granted. MC-12602, Sub 1, Francis T. 
Maloney & M. Kathleen Maloney Broker Ext. App., .... M. C. C. ...., 
4-13-60, Div. 1. 


21.2 Dual Operations 


21.21 Public & Private 


21.21 Appropriate conditions will be included in certificate to be issued 
to insure that applicant maintains his transportation and other business 
separately. MC-103832, Sub 7, W. A. McElroy, Conversion Proceeding, 
3-29-60, Div. 1. 

21.21 Applicant is experienced motor common carrier and no sound 
reason appears on this record to impel conclusion that its private and for- 
hire businesses have been or would be conducted in such manner as to 
preclude grant of motor carrier authority here. Commission shall, however, 
require applicant to keep its businesses separate and to maintain separate 
accounts and records therefor. MC-20992, Sub 6, Wm. Dotseth Ext.—Green 
Isle, Minn. to Five Western States, 3-23-60, Div. 1. 


21.21 It does not appear that grant of authority will offer any oppor- 
tunity for discrimination and unfair competitive practices. Montone and its 
controlling stockholder, however, are admonished to maintain completely 
separate accounting systems for for-hire carrier operations and enterprise 
which may involve use of private carriage. MC-117968, Vincent Montone 
Transp., Inc. Com. Car. App., 4-1-60, Div. 1. 

21.21 In view of applicant’s varied business activities, authority 
granted will be made subject to condition that applicant keep separate its 
transportation operations from its other businesses, and maintain separate 
accounts and records. eee a “— ey Fresno-Albuquerque Truck Line, 
Inc., Ext.—Golden, Colo., .... M. «+++, 4-18-60, Div. 1. 


21.22 Common & Contract 


21.22 Applicant’s present contract carrier-operations and proposed 
operations as common carrier would not be competitive with one another, 
nor would it serve same shippers in both operations and there would be no 
opportunity for indulging in discriminatory practices. Hence holding by 
applicant of its existing contract-carrier authority and of common carrier 
authority granted here will be consistent with public interest and national 
transportation policy. MC-59117, Sub 12, Elliott Truck Line, Inc. Ext.— 
Dry Fertilizer, 4-4-60, Div. 1. 


21.22 Applicant does not hold contract carrier authority to transport 
liquid commodities and would not be competitive with proposed common 
carrier operations sought herein, since different commodity and class of 
shippers served would be involved. Dual operations, therefore, as herein 
described, will be consistent with public interest and National Transpor- 
tation Policy. MC-110525, Sub 388, Chemical Tank Lines, Inc., Ext.— 
Louisiana, Mo., 4-18-60, Div. 1. 












I. C. C. PRACTITIONERS’ JOURNAL 





21.4 joinder of Authority 


21.40 Generally 


21.40 A contract carrier is not permitted to interline, but it may 
engage in operation resembling interchange by acting as agent of its shipper 
and turning shipment over, as agent, to another carrier at common point 
of service. See 19 M. C. C. 629; and 8 M. C. C. 391. It was noted in these 
proceedings that contract carrier must be employed “separately from con- 
tract of carriage,’”’ as agent for shipper; that other carrier involved must 
collect its regularly published charges for service furnished; and that bill of 
lading issued by it must show shipper and not contract carrier agent as 


consignor. MC-16354, Sub 8, Fieetline, Inc. Conversion Proceeding, 4-8-60, 
Div. 1. 


21.5 Points Authorized 
21.50 Generally 


21.50 Carriers authorized to serve points located at international 
boundaries are authorized to serve international boundary. 57 M. C. C. 359; 
54 M. C. C. 21, 104; and 54 M. C. C. 503. MOC-F-6740, ym: aeed Transports 
Ltd.—Pur.—Charles A. Kuhns Delivery, Inc., .... M. C. ...., 3-23-60, 
Div. 4. 


21.54 Specified Plants 


21.54 Commission is reluctant to limit common carrier service to plant 
site origins unless public interest so requires by compelling circumstances 


not shown on this record. MC-20992, Sub 6, Wm. Dotseth Ext.—Green Isle, 
Minn. to Five Western States, 3-23-60, Div. 1. 


21.59 Commercial Zones—Specific 


21.59 Since authority to serve Chicago, Ill., and Minneapolis, Minn., 
carries with it authority to serve Chicago and Minneapolis-St. Paul commer- 
cial zones, respectively, applicant’s authority will be modified accordingly. 
MC-16354, Sub 3, Fleetline, Inc. Conversion Proceeding, 4-8-60, Div. 1. 

21.59 Pryor, Okla., is an incorporated municipality and its population 
was under 5,000 as of last census. Under criteria established in 46 M. C. C. 
665, 699, and 54 M. C. C. 21, 108, 109, its commercial zone extends to all 
unincorporated areas within 3 air miles of corporate limits of base munici- 
pality. MC-59117, Sub 12, Elliott Truck Line, Inc. Ext.—Dry Fertilizer, 
4-4-60, Div. 1. 


21.6 Equipment Operated 
21.60 Generally 


21.60 There are no restrictions as to type of vehicle which may be 
utilized by forwarders in pickup and delivery service, nor is there any re- 
quirement that there be transfer of lading. Should considerations of operat- 
ing efficiency and economy so dictate, there is no sound reason why for- 
warders may not use trailers in their pickup and delivery service, or why 
forwarder may not have loaded on flatcar for linehaul movement same trailer 
which is used in pickup service and, subsequently, use that trailer in distri- 
bution operation. Similarly, there is no impropriety in forwarders redis- 
tributing volume shipments in order to utilize better capacities of trailers, 
and thereby take full advantage of rail rates. I & S 6993, Forwarder 
Volume Commodity Rates Bet. Chicago & New York, .... I. C. C. 
4-8-60, Commission. 


21.7 Service Authorized 
21.72 Kind of Shipment 


21.72 Shipments which have been rejected by consignor because 
damaged in transit or for any other reason may be returned without specific 
authority, provided such service is covered by appropriate tariff provision. 
MC-100337, Sub 26, Sam McKinley Ext.—Kalamazoo, Mich. (now retitled 
McKinley Auto Transport, Inc. Ext.—Kalamazoo, Mich.), 4-7-60, Div. 1. 
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21.72 No specific authority is needed to return shipments rejected by 
consignees provided such service is covered by appropriate tariff provision. 
However, reshipments by consignee to original consignor may not be trans- 
ported on return without authority. No need has been shown here for appli- 
cant’s service in return movement. Compare 48 M. C. C. 199. MC-20992, 
Sub 6, Wm. Dotseth Ext.—Green Isle, Minn. to Five Western States, 3-23-60, 
Div. 1. 


21.76 Transportation of Motor Vehicles by Rail or Water 


21.76 An initial movement is one involving transportation of new 
motor vehicles from points of manufacture or assembly to destination, or to 
point of interchange with other common carriers, while secondary move- 
ments consist of transportation of motor vehicles between points in area 
served by carrier other than from points of manufacture and assembly. 
Distinguishing feature between two types of movements is essentially 
whether or not transportation is of new motor vehicle from point of manu- 
facture or assembly; and to be an initial movement both elements must be 
present, that is, there must be movement of new motor vehicle, and such 
movement must be from point of manufacture or assembly. MC-52657, 
Sub 515, Arco Auto Carriers, Inc. Ext.—Alaska, 3-29-60, Div. 1. 


21.78 Substituted Service 


21.78 In addition to transporting their traffic over highways, motor 
carriers, like forwarders, may, if they desire and shippers do not object, 
have their trailers transported by rail in so-called substituted service at 
costs to them at least as low as those which would be enjoyed by forwarders 
under plan III rates of railroads. I & S 6993, Forwarder Volume Commodity 
Rates Bet. Chicago & New York, .... I. C. C. ...., 4-8-60, Commission. 


21.8 Conversion of Operation 
21.81 Contract to Common 


21.81 ‘“‘Operations’’ clearly contemplates overall business of, and serv- 
ice rendered by, contract carrier on critical date, and not mere physical 
operations performed on single day. In light of facts of record, including 
nature of commodities described in applicant’s permits, his holding out to 
public generally, his method of operation, and number of persons he serves, 
his operations were, on August 22, 1957, those of common and not contract 
earrier. MC-27828, Sub 2, Harry Bywaters Conversion Proceeding, 3-28-60, 
Div. 1. 

21.81 Provisions of Act, and not conversion itself, provide a motor 
common carrier with privilege of establishing joint rates and interchange 
arrangements with other common carrier. MC-7777, Sub 32, Nebraska- 
Eastern Express, Inc. Conversion Proceeding, 4-7-60, Div. 1. 


21.81 There is nothing in sec. 212(c) which compels Commission to 
convert a contract carrier to common-carrier status on basis of its operations 
on critical date if that carrier, within reasonable time thereafter, modifies 
its method of operation so as to bring it within terms of amended definition. 
MC-60253, Sub 19, Agnes Metz Conversion Proceeding, .... M. C. C. .... 
3-29-60, Div. 1. 


21.81 Applicant’s operations as conducted on critical date of August 
22, 1957, are controlling; however, evidence of operations conducted since 
that date, if nothing more, lends support and credence to evidence of oOpera- 
tions on and prior to that time. Board clearly was not in error in consider- 
ing them. 


Contention that applicant cannot consistently be considered contract 
earrier by Board of Transportation of Province of Quebec, and common 
earrier by Commission is without merit. Applicant is operating within two 
separate and independent jurisdictions which have different statutes, rules, 
and regulations. If applicant meets requirements of sec. 212(c) and 
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203(a)(15), and complies with other appropriate sections of Act, and with 
Commission’s rules and regulations thereunder, it is entitled to certificate 
of public convenience and necessity in lieu of its presently held permit. 
MC-118896, Sub 4, Nadeau Transport, Ltd. Conversion Proceeding, 

M. C. C. ...+, 3-89-66, Dev. 1. 


21.81 Because definition of contract carrier in sec. 203(a)(15) of 
Act has been amended, it is possible that applicant’s operations conformed 
to definition of contract carrier in 1950 when applicant was originally issued 
permits, but that at present time his operations do not meet amended defini- 
tion of contract carrier. It is clearly not necessary to make finding therein 
as to whether applicant’s services have remained unchanged since 1950. 
MC-111177, Sub 2, Robert G. Jones Conversion Proceeding, 3-22-60, Div. 1. 

21.81 Authority held by successor in interest to holder of that 
authority on August 22, 1957, may be converted under sec. 212(c). MC- 
703830, Sub 26, J. Tom Miller, Conversion Proceeding, (now retitled Miller 
Truck Line, Inc. Conversion Proceeding), .... M.C.C. ...., 3-30-60, Div. 1. 

21.81 Restrictions against interchange of traffic should not be imposed 
in certificates granted to converted carriers in sec. 212(c) proceedings be- 
cause interchange is privilege stemming from and incidental to common 
carrier status. 81M. C.C. 561. MC-16354, Sub 8, Fleetline, Inc. Conversion 
Proceeding, 4-8-60, Div. 1. 

To Same Effect: 


MC-27828, Sub 2, Harry Bywaters Conversion Proceeding, 3-28-60, 
Div. 1. 


MC-111155, Sub 2, M. & J. Caccavale Conversion Proceeding, 3-28-60, 
Div. 1. 


MC-501382, Sub 38, Central & Southern Truck Lines, Inc. Conversion 
Proceeding, 4-1-60, Div. 1. 


MC-59140, Sub 1, H. A. Dahlman Conversion Proceeding, 3-28-60, 
Div. 1 


MC-11315, Sub 8, William A. Givens Conversion Proceeding, 3-29-60, 
Div. 1. 


MC-72230, Sub 6, Growers Cold Storage Co., Inc. Conversion Proceeding, 
8-22-60, Div. 1. 


MC-54389, Sub 8, O. L. Hare Conversion Proceeding, 4-1-60, Div. 1. 


MC-109811, Sub 7, Leonhardt Trucking, Inc. Conversion Proceeding, 
3-28-60, Div. 1. 


MC-108832, Sub 7, W. A. McElroy Conversion Proceeding, 3-29-60, 
Div. 1. 


MC-70330, Sub 26, Miller Truck Line, Inc. Conversion Proceeding, 
3-30-60, Div. 1. 


MC-95699, Sub 1, N. & J. Tubing & Reeling Co., Inc. Conversion Pro- 
ceeding, 3-25-60, Div. 1. 


MC-113896, Sub 4, Nadeau Transport Ltd. Conversion Proceeding, 
3-29-60, Div. 1. 

MC-7777, Sub 32, Nebraska-Eastern Express, Inc. Conversion Proceed- 
ing, 4-7-60, Div. 1. 


MC-58985, Sub 8, Henry G. Nelsen Conversion Proceeding, 3-25-60, 
Div. 1. 


MC-50028, Sub 10, Petroleum Transport Service, Inc. Conversion Pro- 
ceeding, 4-1-60, Div. 1. 
ol ey 29, C. E. Reynolds Conversion Proceeding, .... M. C. C. 
1 Div 


- : ieee Sub 2, S. A. Sherwood Oonversion Proceeding, 3-28-60, 
Vv. de 


- MC-106964, Sub 1, Lloyd E. Stockberger Conversion Proceeding, 3-30-60» 
Wa. ae 

















EER eA 


2 SN Nee eNO TT 


= caaen8 


sn enemas 


JUNE, 1960 





21.81 Contract to Common (Ccntinued) 
To Same Effect: 


MC-115172, Sub 1, Straub Furniture Delivery Co., Inc. Conversion Pro- 
ceeding, 3-25-60, Div. 1. 

MC-104724, Sub 12, Superior Trucking Co., Inc. Conversion Proceeding, 
3-24-60, Div. 1. 

MC-110130, Sub 5, J. & M. Warren Conversion Proceeding, 3-28-60, 
Div. 1. 

MC-61978, Sub 6, Hallie Zerkle Conversion Proceeding, 3-25-60, Div. 1. 

21.81 Where possibility of tacking separately stated grants of operat- 
ing authority exists, restrictions against such joinder should be imposed in 
all certificates issued pursuant to sec. 212(c) proceedings. 81 M. C. C. 561. 
MC-7777, Sub 832, Nebraska-Eastern Express, Inc. Conversion Proceeding, 
4-7-60, Div. 1. 

To Same Effect: 


MC-50132, Sub 38, Central & Southern Truck Lines, Inc. Conversion 
Proceeding, 4-1-60, Div. 1. 

MC-16354, Sub 8, Fleetline, Inc. Conversion Proceeding, 4-8-60, Div. 1. 

MC-11315, Sub 8, William A. Givens Conversion Proceeding, 3-29-60, 
Div. 1. 


MC-72230, Sub 6, Growers Cold Storage Co., Inc. Conversion Proceeding, 
3-22-60, Div. 1. 


MC-109811, Sub 7, Leonhardt Trucking, Inc. Conversion Proceeding, 
3-28-60, Div. 1. 

MC-70330, Sub 26, Miller Truck Line, Inc. Conversion Proceeding, 
3-30-60, Div. 1. 

MC-58985, Sub 3, Henry G. Nelsen Conversion Proceeding, 3-25-60, 
Div. 1. 

MC-50028, Sub 10, Petroleum Transport Service, Inc. Conversion Pro- 
ceeding, 4-1-60, Div. 1. 

MC-104724, Sub 12, Superior Trucking Co., Inc. Conversion Proceeding, 
3-24-60, Div. 1. 

MC-61978, Sub 6, Hallie Zerkle Conversion Proceeding, 3-25-60, Div. 1. 

21.81 Dormancy of portion of a contract carrier’s authority will not 
preclude conversion of all its outstanding authority providing it can be 
shown that its operations, to extent conducted, are those of a common 
carrier, 81 M. C. C. 561,577. MC-86928, Sub 29, C. E. Reynolds Conversion 
Proceeding, .... M.C.C. ...., 4-13-60, Div. 1. 

To Same Effect: 


MC-50182, Sub 88, Central & Southern Truck Lines, Inc. Conversion 
Proceeding, 4-1-60, Div. 1. 

MC-50028, Sub 10, Petroleum Transport Service, Inc. Conversion Pro- 
ceeding, 4-1-60, Div. 1. 

MC-103832, Sub 7, W. A. McElroy Conversion Proceeding, 3-29-60, 
Div. 1. 

MC-7777, Sub 82, Nebraska-Eastern Express, Inc. Conversion Pro- 
ceeding, 4-7-60, Div. 1. 


MC-86694, Sub 2, S. A. Sherwood Conversion Proceeding, 3-28-60, 
Div. 1. 


MC-104724, Sub 12, Superior Trucking Co., Inc. Conversion Proceeding, 
3-24-60, Div. 1. 


21.81 In order to qualify for certificate in lieu of presently-held permit 
under sec. 212(c) of Act, a contract carrier’s operations, on date this sub- 
section took effect, must not have conformed to definition of a contract 
carrier as set forth in sec. 203(a)(15) of Act, must have been those of a 
common carrier, and must have otherwise been lawful. MC-7777, Sub 32 
Nebraska-Eastern Express, Inc. Conversion Proceeding, 4-7-60, Div. 1. 
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21.81 Contract to Common (Continued) 
To Same Effect: 


; MC-111155, Sub 2, M. & J. Caccavale Conversion Proceeding, 3-28-60, 
Div. 1. 

MC-50182, Sub 38, Central & Southern Truck Lines, Inc. Conversion 
Proceeding, 4-1-60, Div. 1. 

MC-111177, Sub 2, Robert G. Jones Conversion Proceeding, 3-22-60, 
Div. 1. 

MC-113396, Sub 4, Nadeau Transport Ltd. Conversion Proceeding, 
3-29-60, Div. 1. 

MC-50028, Sub 10, Petroleum Transport Service, Inc. Conversion Pro- 
ceeding, 4-1-60, Div. 1. 

MC-110130, Sub 5, J. & M. Warren Conversion Proceeding, 3-28-60, 
Div. 1. 

21.81 Applicant has not shown that any operations were being con- 
ducted under his outstanding permit upon critical date, or that he has oper- 
ated since that time. Where no service is provided, it clearly would not be 
possible to make a determination that applicant’s operations are those of 
common carrier or to authorize conversion. 81 M. C. C. 561, 577. 
MC-50936, Sub 1, R. A. Gould Conversion Proceeding, 3-30-60, Div. 1. 


21.81 As of August 22, 1957, applicant had only one transportation 
contract and was serving Only one shipper. It follows that it dedicated its 
equipment to exclusive use of that shipper. Applicant’s operations on critical 
date came within amended definition of contract carriage in sec. 203(a) (15) 
of Act, and conversion of its permit to common carrier authority is not 
justified. MC-81349, Sub 3, W. C. Fullmer Transfer, Inc. Conversion Pro- 
ceeding, 3-28-60, Div. 1. 

To Same Effect: 

MC-70136, Sub 6, Joseph Hollister Conversion Proceeding, 3-25-60, 
Div. 1. 

MC-96129, Sub 2, Carlton Repsher Conversion Proceeding, 4-18-60, 
Div. 1. 


21.81 In instances where “Keystone” restrictions appear in permits of 
carriers who are to be converted, certificate to be issued in lieu thereof 
should contain terms which continue to some extent, at least, effectiveness 
of such restrictions. MC-16354, Sub 3, Fleetline, Inc. Conversion Proceeding, 
4-8-60, Div. 1. 

To Same Effect: 

MC-54389, Sub 8, O. L. Hare Conversion Proceeding, 4-1-60, Div. 1. 


MC-58985, Sub 3, Henry G. Nelsen Conversion Proceeding, 3-25-60, 
Div. 1. 


21.9 Authorized Transportation of Persons 
21.90 Generally 


21.90 Regular, frequent, and expeditious transportation of passengers 
between two or more points constitutes fundamental characteristic of an 
ordinary regular-route bus service, whereas carriers engaged in special or 
charter operations perform certain services in addition to or fundamentally 
different from, those normally provided by common carrier whose facilities 
and operations are devoted principally to expeditious transportation of 
passengers between fixed termini. Compare 49 F. Supp. 92 aff’d. 320 U.S. 
401, and 62 M. C. C. 732, 745. Accordingly, an expeditious and regularly 
scheduled passenger-carrier service within area immediately adjacent to and 
directly served by highway or highways composing carrier’s authorized 
regular route or routes, whether or not over specifically designated highways, 
without more, does not constitute “anywhere-for-hire” or “irregular-route”’ 
operation, instead it is an integral part of service over regular routes and 
between fixed termini. MC-C-2077, In The Matter Of Administrative Ruling 
No. 102, .... M. C. C. ...., 8-28-60, Div. 1. 
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22. Commodity Authority 


22.0 Generally 
22.01 Interpretation 


22.01 Fact that Commission has found that electronically equipped 
trailers here come within scope of Dealers’ authority to transport trailers 
does not preclude finding that they may be transported by carrier holding 
some other appropriate authority—for example, authority to transport 
missile testing equipment. MC-19227, Sub 58, Leonard Bros, Transfer & 

. ©. C. ...., 4-7-60, Commission. 


Storage Co., Inc. Ext.—Trailers, .... M 


22.5 Semi-Processed Material 
22.54 Industrial Chemicals & Acids 


22.54 Resin in question appears to be used as an adhesive or glue in 
manufacture of furniture, plywood, and pulpboard. If it is designed for 
plant use by consignees merely as an adhesive and is not intended, when 
tendered for shipment, for further processing or as ingredient of products 
manufactured by consignee, then it is an end product which may not be 
transported by carrier holding authority to transport liquid chemicals. 
82 M.C.C. 65. MC-118831, Central Transport, Inc. Com. Car. App., 3-30-60, 
Div. 1. 


22.54 Finished or end products shipped in bulk to large industrial 
users, when intended for use in same manner or for same purpose as when 
sold in packaged form at retail level, are not liquid chemicals within mean- 
ing of Maxwell definition. 63 M.C.C. 677. See 82 M.C.C. 65. MC-117344, 
Sub 16, Maxwell Co. Ext.—Hamilton County, Ohio, .... M. C. C. 
4-1-60, Div. 1. 


22.54 These commodities move in bulk to other manufacturing plants 
to be incorporated as ingredients in manufacture of different products. Con- 
signees do not consume these substances as an end product, nor are they 
packaged by them. Fatty acids, fatty alcohols, and glycerine moving from 
Dallas shipper’s plant are chemicals and may be transported by Miller under 
its chemical authority to points in Louisiana. Compare 82 M. C. C. 65. 
MC-112020, Sub 70, Commercial Oil Transport Ext.—Ala., 4-1-60, Div. 1. 


22.54 In 81M. C. C. 511, it was held that crude sulphate turpentine 
is a liquid chemical, as defined in Maxwell case, 63 M. C. C. 677. Black 
liquor skimmings are derived from same process as crude sulphate turpen- 
tine. Skims are refined into crude tall oil, and then from crude tall oil into 
various grades of refined tall oil. Black liquor skimmings are substances 
resulting from a chemical change induced by a chemical process, and are not 
intended as end products for sale to general public without further proc- 
essing. This commodity, too, is found to be liquid chemical as defined in 
Maxwell case. MC-103378, Sub 150, Petroleum Car. Corp. Ext.—Catawba, 
Be Beg oc os Bio Ge Ue anccy EOS, ae & 


22.6 Industrial Manufactures 
22.63 Wood Articles 


22.63 Term “plywood doors” is embraced in term “plywood products,” 
and is appropriate to describe type of doors manufactured by shipper. Ac- 
cordingly, it will be term used to describe commodities herein authorized 
to be transported. MC-117147, Starr’s Transp., Inc. Cont. Car. App., .... 
M. C. C. ...., 4-4-60, Commission. 
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23. Qualification of Applicant & Providence of Operation 


23.5 Relation to Patron 
23.50 Generally 


23.50 Applicant’s stock is owned by J. L. Ambrose and his brother, 
and in addition, J. L. Ambrose is one of Plains’ three directors and he and 
his wife own 80 percent of Plains’ stock. In view thereof, applicant and 
Plains are under common control within purview of holdings in 64 M. C. C. 
729, and 68 M. C. C. 263, wherein common carrier authority sought was 
denied because it was found that common control between applicants therein 
and their shippers might open door to favoritism, preference, and discrimi- 
nation between shippers and to unfair competitive practices. MC-113518, 
Sub 5, Fresno-Albuquerque Truck Line, Inc. Ext.—Golden, Colo., 

M. C. C. ...., 4-18-60, Div. 1. 


23.6 Unauthorized Operations 
23.60 Generally 


23.60 In view of fact that cease and desist order entered against 
parties actually operating unlawfully as a for-hire carrier (Farmers) should 
result in discontinuance of such unlawful practices, it is deemed unnecessary 
at this time to enter any order against respondents, Pacific, Arch, or its 
president, Archambault. These respondents are admonished, however, that 
wilful evasion or defeat of regulation of motor carriers by any person is 
made a misdemeanor by sec. 222(c) of Act. MC-C-2489, Farmers Dairies, 
A Partnership, et al.—Investigation of Operations, 3-22-60, Div. 1. 


23.62 Good Faith 


23.62 There is no evidence that unauthorized for-hire operations were 
performed in wilful violation of statute, and they should not constitute bar 
to grant of authority if otherwise warranted by evidence. MC-118987, Rapid 
Distributing Corp. Cont. Car. App., 3-30-60, Div. 1. 


28.70 Generally 


23.70 Although applicant has failed to file schedule of actual rates 
and charges, as is required by Commission, it is apparent that this was due 
to lack of familiarity with Commission’s rules and regulations, and was not 
result of any conscious disobedience thereof. In circumstances, such failure 
to comply with regulations should not constitute a bar to conversion of appli- 
cant’s status from contract to common carriage where conversion is other- 
wise justified by evidence of record. MC-27828, Sub 2, Harry Bywaters, 
Conversion Proceeding, 3-28-60, Div. 1. 


23.71 Safety 


23.71 Applicant’s failure to comply with Commission’s regulations 
regarding keeping of drivers’ logs cannot be condoned. Applicant asserts 
that it will abide by regulations in future, and its failure to do so in past 
does not warrant denial of its application and deprivation of its prospective 
passengers of a service shown to be required. Application is cautioned to 
comply strictly with Commission’s rules and regulations, and failure to do 
so could result in revocation of its certificate. MC-105759, Sub 9, Coastal 
Stages, Inc. Ext.—Georgiana, Ala., 3-31-60, Div. 1. 


24. Need for Proposed Operation 
24.01 Requisite Proof 


24.01 An integral part of applicant’s burden is to establish exact loca- 
tion of plant site in relation to commercial zone. In order to sustain its 
burden of proof, and in view of its contentions, applicant should have pre- 
sented evidence concerning precise origin of traffic under consideration. 
— Sub 12, Elliott Truck Line, Inc. Ext.—Dry Fertilizer, 4-4-60, 
Div. 1. 
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24.01 Protestant did not have burden of showing that it actually 
solicited traffic, although it is observed, parenthetically, that introduction of 
evidence to this effect is excellent means on part of protesting carrier of 
showing that it is interested in handling traffic. MOC-111196, Sub 15. 
R. Kuntzman, Inc. Ext.—Ohio, 4-29-60, Div. 1. 


24.01 While number of witnesses supporting application is not large, 
Commission has frequently recognized difficulty with which passenger car- 
riers are faced in obtaining supporting witness due to fact that their cus- 
tomers to great extent use their services on occasional rather than regular 
basis. 69 M. C. C. 447. Applicant has made sufficient showing of public 
need to warrant grant of authority sought. MC-105759, Sub 9, Coastal 
Stages, Inc. Ext.—Georgiana, Ala., 3-31-60, Div. 1. 


24.01 Evidence does not justify grant of authority on State-wide basis, 
as far as destination area is concerned, and applicant will be limited to 
service at four points. MC-118908, Sub 48, Erickson Transport Corp. Ext. 
—Wine, 3-31-60, Div. 1. 


24.01 While it would be unreasonable to require applicants to pinpoint 
every destination point to be served and every shipment which may be made, 
nevertheless, in order to support finding of substantial present or reasonably 
foreseeable future need, sufficient evidence must be presented to establish 
with reasonable definiteness potential traffic which could not materialize with- 
out inauguration of proposed operation. MO-118410, Sub 20, Dahlen 
Transport, Inc. Ext.—Acids & Chemicals, 3-30-60, Div. 1 


24.01 Applicant has burden of establishing that existing carriers are 
not able to satisfy shipper’s reasonable transportation needs and of showing 
that existing carriers will not be adversely affected by grant of authority 
sought. MC-107408, Sub 278, E. Brooke Matlack, Inc. Ext.—Toledo, Ohio, 
3-30-60, Div. 1. 


24.01 Evidence regarding inadequacy of existing joint-line service is 
too vague, indefinite, and conjectural to enable Commission to reach deter- 
mination that need exists for new single-line service. MC-16007, Sub 21, 
Contract Freighters, Inc. Ext.—Mo. & Iowa, 3-25-60, Div. 1. 


24.01 Applicants have also filed an application under sec. 309(c) of 
Act seeking certificate of public convenience and necessity authorizing 
Cornell to perform, in addition to towing service, a freighting service in 
same general territory. As to this application, statutory test is present or 
future public convenience and necessity for, and fitness, willingness and 
ability of Cornell to perform proposed service. F. D. 20488, Cornell Steam- 
boat Co.—Pur., etc.—Frank A. Lowery, .... I. C. C. ...., 4-7-60, Div. 4. 


24.01 Burden rests upon applicant to present such evidence concern- 
ing composition, manufacture, and use of commodities it seeks to transport 
as will enable Commission to determine legal scope of protestant’s authority. 
This information is more readily accessible to applicant than to protestant 
cross-examining supporting shipper as hostile witness. While protestant has 
burden of going forward with evidence with respect to showing nature and 
scope of its operations and service, it should not be charged with burden of 
eliciting from an unfriendly witness information relative to chemical or 
nonchemical status of commodity sought to be transported. To hold other- 
wise would mean that supporting shipper could defeat purpose of inquiry 
merely by pleading ignorance of facts essential to such determination. 
a Sub 11, Manfredi Motor Transit Co. Ext.—Houston, Texas, 

ose Bon GD ceccy CO, Bee 3. 


24.01 ciiniee fact that bananas have only recently become subject 
to economic regulation, that applicant’s northbound movements of fresh 
fruit have been adversely affected by such regulation, and that supporting 
shipper desires such service, application should be granted. MC-119092, 
Robert 8S. Lamkey Com. Car. App., 4-7-60, Div. 1. 
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24.08 Contract Carriage 


24.03 Section 209(b) of Act, as amended, requires Commission in 
determining whether application for contract carrier authority should be 
granted to consider, among other things, number of shippers to be served 
by applicant, nature of service proposed, effect which granting permit would 
have upon applicant and its supporting shipper, and changing character of 
shipper’s requirements. MC-117679, Brown & Williams Construction Co. 
Cont. Car. App., 3-22-60, Div. 1. 


24.03 Section 209(b) of Act requires consideration of certain criteria 
contained therein in determining, as here, whether issuance of permit will 
be consistent with public interest and National Transportation Policy. 
MC-17731, Sub 8, Keal Driveaway Co. Ext.—Exton, Pa., 3-22-60, Div. 1. 

24.03 In determining whether this application should be granted, 
Commission is required to consider, among other things, criteria set out in 
sec. 209(b) of Act, as amended, which include nature of service proposed, 
effect which granting permit would have upon services of protesting carriers, 
effect which denial would have upon applicant and its supporting shipper, 
and changing character of shipper’s requirements. MC-108117, Sub 38, 
Wm. Patterson Ext.—Bristol, Pa., 4-19-60, Div. 1. 

To Same Effect: 

MC-119070, Leland N. Barrett & Richard H. Barrett, Cont. Car. App., 
3-29-60, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 Commission is not impressed by applicant’s contention that ap- 
proval of application in Sub 36 would decrease use of private carriage by 
one of shippers (Swift) and, in effect, thus move a substantial amount of 
traffic into channels of public transportation. It is evident that Swift will 
continue to operate its own equipment in territory involved and would use 
applicant’s proposed service only in emergency or special situations. MC- 
52917, Sub 35, Chesapeake Motor Lines, Inc. Ext.—Perishable Foods, 4-6-60, 
Div. 1. 

24.09 Fact that supporting shipper will expand its private carriage 
operations if instant application is denied is not sufficient ground to justify 
grant of authority where, as here, it is apparent that existing service is 
adequate to meet shipper’s transportation needs. MC-52704, Sub 37, Glenn 
McClendon Trucking Co., Inc. Ext.—Glass Bottles, 4-13-60, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 Shipper with plants at Eugene and Junction City is willing 
to use proposed service only if it is made available for less than cost of its 
own private carriage. In absence of some further showing, there is no way 
to determine here whether this shipper would use proposed service, even if 
made available. In these circumstances, application should be denied. 
MC-69365, Sub 10, Contract Car. Service, Inc. Ext.—Trona, Calif., 3-28-60, 
Div. 1. 


24.10 In proceedings such as this where motor carrier attempts to 
justify grant of operating authority on basis of evidence relating to future 
need, it is incumbent upon applicant to present some clear and definite 
picture of shipper’s transportation requirements. Here we have an almost 
complete lack of any information relating to shipper’s production, sales plans, 
or shipping requirements. There is no evidence of volume of traffic which 
may be reasonably expected to move or of where prospective customers may 
be located. Denied. MC-115946, Sub 6, Charles C. Gay Ext.—Brunswick, 
Ga., 4-1-60, Div. 1. 

24.11 Preference or Desire 


24.11 At best, shippers have shown mere preference for services of a 
locally based carrier. Such preference, standing alone, is not sufficient to 
establish need for new service. MC-117756, Griffin House Trailer Towing, 
Inc. Com. Car. App., 3-29-60, Div. 1. 
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24.11 At best, evidence indicates preference rather than need for 
proposed service, which is insufficient to support grant of operating authority. 
Accordingly, application should be denied. MC-109030, Sub 8, Security 
Truck Line Ext.—Sea Van Service, 3-23-60, Div. 1. 


24.11 In determining whether proposed operation should be authorized 
in competition with existing service, consideration must be given not only 
to shippers’ desires but also to their reasonable requirements, quantum and 
characteristics of available service and economic effect which proposed opera- 
tion would have upon existing carriers. MC-8948, Sub 48, Western Truck 
Lines, Ltd. Ext.—Lake Tahoe Area, 3-22-60, Div. 1. 


24.13 Use of Existing Carriers 


24.13 Until available service has been tried and found wanting, there 
can be no justification for finding that it is inadequate. MC-59117, Sub 12, 
Elliott Truck Line, Inc. Ext.—Dry Fertilizer, 4-4-60, Div. 1. 


24.13 Miller’s service should be tested and found unsatisfactory before 
new competitive operation may be authorized. MC-112020, Sub 70, Com- 
mercial Oil Transport Ext.—aAla., 4-1-60, Div. 1. 


24.13 Ryder, whose service has never been tried, is authorized to 
provide whatever service this shipper may need, and should be given oppor- 
tunity to handle traffic before competitive operation is authorized. MC- 
118831, Central Transport, Inc. Com. Car. App., 3-30-60, Div. 1. 


24.13 Itis well established that applicant for common carrier authority 
has burden of proving that existing service is inadequate in some material 
respect. In absence of any showing that existing service has been tried 
and proved unsatisfactory, Commission cannot make finding of inadequacy. 
MC-115311, Sub 13, J & M Transp. Co., Inc. Ext.—Dawson, Ga., 4-13-60, 
Div. 1. 


24.13 Shipper cannot maintain that existing service is inadequate when 
it has not utilized that service and when traffic it expects to move is at 
present time purely speculative. MC-95540, Sub 307, Watkins Motor Lines, 
Inc. Ext.—Frozen Foods from Texas, 3-29-60, Div. 1. 


24.14 Proximity of Carrier Terminals 


24.14 Arco, Dealers, and K. A. T. are experienced in transportation of 
trailers; have requisite equipment; are fit, willing, and able to perform any 
needed service; and each is prepared to establish a terminal at Hazleton if 
traffic warrants it. Montone, however, already has a terminal at Hazleton; 
operates suitable equipment; and is prepared to acquire additional equipment 
if necessary. It holds temporary authority to perform needed service. In 
circumstances, Montone should be authorized to provide service from Hazle- 
ton. MC-117968, Vincent Montone Transp., Inc. Com. Car. App., 4-1-60, 
Div. 1. 


24.14 Fact that Morgan and Transit do not maintain terminals within 
State of Oklahoma does not render them incapable of providing an expe- 
ditious service. In fact, it appears from this record that either protestant 
is capable of furnishing equipment within 24 hours of a request for service. 
MC-117756, Griffin House Trailer Towing, Inc. Com. Car. App., 3-29-60, 
per. i. 


24.14 Although protestant’s terminals are not located as near to ship- 
per’s Newark plant as that of applicant, it frequently has empty equipment 
in general origin territory which may readily be made available for such 
transportation, while additional equipment may be dispatched from its 
Charleston or Kingsport terminals scheduled to arrive at Newark between 
7 and 13 hours after request therefor. In these circumstances, it cannot be 
concluded that protestant, if tendered involved traffic, would not be able 
adequately to meet shipper’s reasonable transportation requirements. 
MC-107408, Sub 291, E. Brooke Matlack, Inc. Ext.—Newark, Ohio, 4-13-60, 
Div. 1. 
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24.15 Enlarged Patron Market 


24.15 Evidence shows that both shippers require bulk motor trans- 
portation directly to farm sites and ranches in order to develop a new and 
expanding area of distribution. MO-50117, Sub 12, Elliott Truck Line, Inc. 
Ext.—Dry Fertilizer, 4-4-60, Div. 1. 


24.18 Patronage of Temporary Operation 


24.18 Service under temporary authority, even though admissible to 
show a movement of considered commodities within scope of application, 
under statute creates no presumption that corresponding permanent author- 
ity will be required. MC-16007, Sub 21, Contract Freighters, Inc. Ext.— 
Mo, & Iowa, 3-25-60, Div. 1. 


24.2 Traffic Available 
24.22 Potentially 


24.22 Supporting shippers have actual or potential bulk customers 
located at a sufficient number of points throughout Florida to warrant a 
grant of State-wide authority. They have given positive and considered 
estimates of potential flow of traffic that could not materialize without in- 
auguration of proposed service. MC-108378, Sub 154, Petroleum Car. Corp. 
Ext.—Petroleum Products from Atlanta, 4-18-60, Div. 1. 


24.22 Although shipper stated that it has potential bulk customers 
located throughout destination States, it made no attempt to show location 
of these customers or present volume of traffic now moving to them in drums, 
nor did it give any estimate as to anticipated volume or destinations of 
potential bulk traffic. MC-1096387, Sub 120, Southern Tank Lines, Inc. Ext. 
—Ga., 3-22-60, Div. 1. 


24.24 Contingently or Speculatively 


24.24 Evidence with respect to proposed future inbound movements 
deemed to be too speculative to support a grant of authority. MC-112113, 
Sub 5, Gypsum Haulage, Inc. Ext.—Building Materials from Burlington, 
N. J., 3-22-60, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 In proceeding of this nature, issue of rates will not be considered 
in determining sufficiency of existing service, unless rates are such as to 
amount to an embargo of traffic. MC-108117, Sub 3, Wm. Patterson, Ext. 
—Bristol, Pa., 4-19-60, Div. 1. 


24.30 In view of remedy afforded elsewhere, a collateral attack on 
rates of protesting carrier is not ordinarily proper —- of proceeding 
such as this. MC-7555, Sub 31, Textile Motor Freight, Inc. Ext.—Foodstuffs, 
a «ce Be > de 00055 Ss ee oe 


24.4 Adequacy of Facilities 
24.42 Motor Truck Equipment 


24.42 Evidence shows that, of service which is available, shipper has 
been unable to utilize it extensively because of failure of motor carriers to 
provide necessary equipment. MC-114019, Sub 20, Emery Transp. Co. Ext. 
— Albert Lea, Minn., 3-30-60, Div. 1. 


24.42 Although there have been instances when Denver-Chicago has 
been unable to furnish equipment when needed, these occasions have not 
been of sufficient frequency to warrant conclusion of inadequacy with respect 
to such service. MC-118678, Sub 4, Curtis, Inc. Ext.—Baltimore, Md., 
4-5-60, Div. 1. 
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24.5 Adequate Amount of Service 
24.50 Generally 


24.50 Rail service is not sufficiently flexible to meet all of shippers’ 
transportation requirements, and there is no showing on this record avail- 
ability of any motor carrier interested in handling involved traffic. MOC- 
117808, Sub 2, Ray E. Labertew Ext.—Bananas, 3-30-60, Div. 1. 

24.50 Available rail service to points in involved States does not afford 
flexible type of service for which need is shown, and available motor carriers 
are not presently meeting shipper’s reasonable transportation requirements. 
MC-114019, Sub 25, Emery Transportation Co. Ext.—Nebr. & 8S. Dak., 
3-22-60, Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 Fact that applicants intend to operate as contract carrier as 
defined in sec. 203(a)(15) of Act by confining their service to supporting 
shipper does not of itself make actual transportation service proposed ma- 
terially different from that provided by existing motor common carriers; 
nor does it follow that common carrier, which must render service to other 
shippers, cannot provide this shipper with reasonably adequate transportation 
service. 79 M. C. C. 695. MC-119070, Leland N. Barrett & Richard H. 
Barrett, Cont. Car. App., 3-29-60, Div. 1. 

24.55 Proposed service would not differ in any marked respect from 
that afforded by existing carriers and in view of adequacy of existing carrier 
service, supporting shipper would not be adversely affected by denial of 
instant application. MC-118924, Ball Motor Service, Inc. Cont. Car. App., 
4-8-60, Div. 1. 


24.57 Existence of Contract Carrier Service 


24.57 Contract carrier protestant which has served shipper for some 
time under contract still in effect and which stands to lose traffic which it 
has enjoyed, has more real and substantial interest in cutcome of application 
than contract carrier which merely hopes to be able to successfully negotiate 
a contract with a possibly unwilling shipper, and thereby obtain additional 
traffic. Compare 71 M. C. C. 367. 


Evidence of actual operations is entitled to considerably more weight 
than mere evidence of existing operating authority. MC-102616, Sub 676, 
Coastal Tank Lines, Inc. Ext.—W. Va., .... M. C. C. ...., 3-22-60, Div. 1. 


24.6 Adequate Quality of Service 
24.60 Generally 


24.60 Fact that a carrier may occasionally be day late in furnishing 
equipment is not sufficient to support finding that its service is unsatis- 
factory. This is especially true in instant case in view of heavy demand 
made by this shipper upon Ryder for equipment. MC-118831, Central 
Transport, Inc. Com. Car. App., 3-30-60, Div. 1. 

24.60 Service failures and deficiencies referred to by shipper are un- 
founded in some instances, lacking in specificity in others, or of such nature 
as could be expected in carrier’s normal operations. MC-117679, Brown & 
Williams Construction Co. Cont. Car. App., 3-22-60, Div. 1. 


24.68 Necessaries 


24.68 Rail service to certain points by itself is not sufficiently flexible 
to meet shipper’s reasonable transportation needs. MO-7555, Sub 31, Textile 
Motor Freight, Inc. Ext.—Foodstuffs, .... M. C. C. ...., 4-7-60, Div. 1. 

24.68 Evidence shows that rail service cannot satisfactorily meet ali 
of shipper’s requirements. It moves portion of its traffic to off-rail points 
and, at times, a faster service than that provided by rail is needed, as its 
L.C.L. shipments cannot be handled in expeditious manner required. MC- 
114019, Sub 20, Emery Transp. Co. Ext.—Albert Lea, Minn., 3-30-60, Div. 1. 


I. C. C. PRACTITIONERS’ JOURNAL 





24.7 Single-Line Service 


24.70 Generally 


24.70 As indicated in numerous decisions, National Transportation 
Policy does not contemplate that all shippers and all points are entitled to 
single-line motor carrier service. MC-108068, Sub 29, U. S. A. C. Transport, 
Inc. Ext.—Muskegon, Mich., 4-13-60, Div. 1. 

24.70 While obviously for shipper to have single motor carrier author- 
ized to serve its entire destination or market area would be great conveni- 
ence, this convenience to shipper must be balanced by need of motor carrier 
protestants for protection from undue dilution of their traffic, both that 
now handled and that which can be handled if tendered to them. ¥ -appeee 
Sub 31, Textile Motor Freight, Inc. Ext.—Foodstuffs, .... M. C. 

4-7-60, Div. 1. 


24.70 Shippers are not entitled as a matter of right to a single-line 
motor carrier service. MC-16007, Sub 21, Contract Freighters, Inc. Ext.— 
Mo. & Iowa, 3-25-60, Div. 1. 

24.70 A shipper normally is not entitled to single-line service to each 
point served unless it can be shown that existing service is inadequate for 
its reasonable transportation needs. Such showing has not here been made. 
MC-117968, Vincent Montone Transp., Inc. Com. Car. App., 4-1-60, Div. 1. 


24.71 Requisite Proof 


24.71 In absence of convincing showing that existing joint-line service 
is materially inadequate to meet shippers’ reasonable transportation needs, 
applicant has failed te sustain its burden of proof and application should 
be denied. MC-16007, Sub 21, Contract Freighters, Inc. Ext.—Mo. & Iowa, 
3-25-60, Div. 1. 


24.78 Shipper’s Requirements 


24.78 Foreign-made cars do not appear to be economically susceptible 
to trailer interchange. In order to eliminate manifest disadvantages at- 
tendant upon physical transfers, applicant authorized to perform single-line 
service to those States not directly served by opposing motor carriers. 
MC-71902, Sub 62, United Transports, Inc. Ext.—Houston, Tex., 4-1-60, 
Div. 1. 

24.78 Carriers are unwilling to interchange trailers, and physical 
transfer of lading is necessary at Chicago. Shipper is dissatisfied with this 
arrangement because of perishable nature of its commodities. MC-114019, 
Sub 20, Emery Transp. Co. Ext.—Albert Lea, Minn., 3-30-60, Div. 1. 


24.87 Nontransport Accessorial 


24.87 Use of carrier’s vehicles in spreading operation (asphalt) con- 
stitutes a separate and distinct service from that of transportation. Compare 
47 M. C. C. 418. Auxiliary service proposed by applicant would, if allowed 
as basis for grant of authority, encourage those seeking to enter transpor- 
tation field to propose novel nontransportation service as means of thwarting 
effort of existing carriers to provide economical and efficient service within 
scope of their authorities. MC-103378, Sub 127, Petroleum Carrier Corp. 
Ext.—Panama City, Fla., .... M. C. C. , 4-1-60, Div. 1. 


25. Alternate Routes or Gateways 
25.0 Generally 


eee, 


25.07 Requisite Proof 


25.07 Where an applicant relies on past operations over circuitous 
routes and on economies that are expected to result from operations over 
direct routes as proof of public convenience and necessity, it must show 
(1) that it is actually transporting a substantial volume of traffic from and 
to points involved by operating in good faith through gateway area involved 
and, in so operating, is effectively competing with existing carriers, and 
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(2) that elimination of gateway requirement would not enable it to institute 
new service or place it in materially improved competitive position to detri- 
ment of existing carriers. 


In failing to show that it is transporting a substantial volume of traffic 
between points representative of all of considered territory, particularly 
where operating distances between such points would be materially shortened 
under proposal, applicant has failed to meet an essential element in its 
burden of proof. Denied. MC-83539, Sub 40, C & H Transp. Co., Inc. Ext. 
—Louisiana, 4-5-60, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.4 Promote Operating Economy 
26.43 Balance Traffic 


26.43 As to whether proposed operations would prove economically 
sound, it is reasonable to believe that such operations would tend to balance 
to some extent applicant’s present operation by providing eastbound traffic 
as well as supplement its authorized westbound movements to points in 
North Dakota, South Dakota, and Minnesota. MC-20992, Sub 6, Wm. Dotseth 
Ext.—Green Isle, Minn. to Five Western States, 3-23-60, Div. 1. 


26.7 Effect Upon Other Carriers 
26.71 Rights of Existing Carriers 


26.71 In light of meager showing of need for service beyond scope of 
applicant’s present authority and ability of existing carriers to provide 
service with abundance of equipment, latter should be afforded opportunity 
to meet such demands for service as exists before additional carrier is 
authorized to render competitive service. MC-109030, Sub 8, Security Truck 
Line Ext.—Sea Van Service, 3-23-60, Div. 1. 


26.71 Existing authorized carriers are entitled to all traffic that they 
can handle economically and efficiently before new competing service may 
be authorized, unless it can be established that existing carriers are unwilling 
or unable to meet shipping public’s reasonable transportation requirements. 
MC-19227, Sub 58, Leonard Bros. Transfer & Storage Co., Inc. Ext.— 
Trailers, .... M. C. C. ...., 4-7-60, Commission. 

To Same Effect: 


MC-1074038, Sub 278, E. Brooke Matlack, Inc. Ext.—Toledo, Ohio, 
3-30-60, Div. 1. 

26.71 Well established principle that in economic regulation of motor 
earriers through grants of operating authority, existing carriers should be 
afforded opportunity to transport all traffic that they can handle adequately, 
economically, and efficiently, in territory they serve before competitive serv- 
ice is authorized, is sound doctrine and will be adhered to herein. MC- 
52704, Sub 87, Glenn McClendon Trucking Co., Inc., Ext.—Glass Bottles, 
4-13-60, Div. 1. 

To Same Effect: 

MC-118924, Ball Motor Service, Inc. Cont. Car. App., 4-8-60, Div. 1. 

MC-113678, Sub 4, Curtis, Inc. Ext.—Baltimore, Md., 4-5-60, Div. 1. 

MC-113908, Sub 48, Erickson Transport Corp. Ext.—Wine, 3-31-60, 
Div. 1. 

MC-99989, Sub 1, Jack’s Fast Freight, Inc. Com. Car. App., 3-29-60, 
Div. 1. 

MC-95540, Sub 807, Watkins Motor Lines, Inc. Ext.—Frozen Foods 
from Texas, 3-29-60, Div. 1. 

26.71 No showing is made of any serious inadequacy in Sober’s present 
service for shipper. In absence of such showing, Commission has held re- 
peatedly that existing carriers are entitled to all authorized traffic that they 
can handle, economically and efficiently, before new competing service may 
be authorized. MC-17731, Sub 8, Keal Driveaway Co. Ext.—Exton, Pa., 
3-22-60, Div. 1. 
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26.73 Motor Bus Carriers 


26.73 With certain authority it would be possible for applicant to use 
schedules to divert commuter or other passenger traffic from Public Service. 
There is no public support for such an operation and restrictions imposed 
will be rephrased to protect Public Service from unwarranted competition. 
MC-1501, Sub 167, Greyhound Corp. Ext.—Connecticut & New Jersey, .. 
m. ©. C. ..2, 0606, Ev. 1. 


26.74 Motor ‘Truck Carriers 


26.74 As protestants are not presently handling shipper’s traffic grant 
herein will have no adverse effect on their operations. MC-100887, Sub 26, 
Sam McKinley Ext.—Kalamazoo, Mich., (now retitled McKinley Auto Trans- 
port, Inc. Ext.—Kalamazoo, Mich.), 4-7-60, Div. 1. 


26.74 Any diversion of traffic, additional to that which may be effected 
by grant herein, would be so detrimental as to result in complete termination 
of service by apparently only carrier which has provided motor carrier 
service from Reno to Lake area, which at least one shipper characterized 
as being ‘‘remote mountain country.” Such result is not warranted by 
evidence of record. MC-8948, Sub 43, Western Truck Lines, Ltd. Ext.— 
Lake Tahoe Area, 3-22-60, Div. 1. 


26.74 Grant of authority sought to extent described in findings will 
not adversely affect protestants to material degree since they are not pres- 
ently participating in movement of involved traffic. MC-48386, Sub 8, 
€. Graver Trucking Ext.—Pennsylvania Territory, 3-22-60, Div. 1. 


26.74 In view of common carrier service, shown to be available, denial 
of certain portion of application would not have materially detrimental effect 
upon supporting shipper, and adverse effect upon existing carriers resulting 
from grant of inbound authority would outweigh any loss of benefit to 
shipper or applicant resulting from such denial. MC-112118, Sub 5, Gypsum 
Haulage, Inc. Ext.—Building Materials from Burlington, N. J., 3-22-60, 
Div. 1. 


26.74 In effect presumption exists that existing carriers’ services will 
be adversely affected by loss of potential traffic, even if they have not pre- 
viously handled such traffic. See 79 M. C. C. 695. MC-107403, Sub 278, 
E. Brooke Matlack, Inc. Ext.—Toledo, Ohio, 3-30-60, Div. 1. 


26.74 Grant of authority sought would not be detrimental to pro- 
testants since they are not participating in traffic. MC-118987, Rapid Dis- 
tributing Corp. Cont. Car. App., 3-30-60, Div. 1. 

26.76 Rail Carriers 

26.76 Rail carriers may stand to lose some traffic by grant of authority 
herein, but benefit to be derived by shipping public herein, as result of such 
grant, will exceed any detrimental effect upon them. MC-111301, Sub 8, 
L. J. Kreutzer, Ext.—Cans, 3-28-60, Div. 1. 

26.76 Granting of application will have no appreciable adverse effect 
upon service of opposing rail protestants since shipper will continue to use 
their services whenever possible and will not divert any of its normal rail 


traffic to applicant. MC-114019, Sub 25, Emery Transportation Co. Ext.— 
Nebr. & S. Dak., 3-22-60, Div. 1. 


27. Disposition of Applications 


27.1 Railroad Extensions 
27.11 Granted 


27.11 Railroad Extensions by Construction, Acquisition, or Operation 
Authorized by Div. 4: 
Chicago, R. I. & P. R. Co. et al. Abandonment, etc.—Bet. Beacon & Eddy- 
ville, Iowa, F. D. 20975, 4-7-60. 


Detroit, Toledo & Ironton R. Co.—Abandonment—wWaverly, Ohio, F. D. 
20894, 4-5-60. 
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27.11 Granted (Continued) 


Great Northern Ry. Co.—Trackage Rights, etc.—Duluth, Missabe & Iron 
Range Ry. Co., F. D. 20892, 3-22-60. 


Kelly’s Creek R. Co.—Construction, etc.—Kanawha County, W. Va., F. D. 
20652, 4-4-60. 
27.2 Motor Bus Operations 
27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1: 


Coastal Stages, Inc., MC-105759, Sub 9, Georgiana, Ala., 3-31-60. 
Greyhound Corp., MC-1501, Sub 167, Connecticut & New Jersey, 
M. C. C. 


27.3 Motor Truck Common Carrier Operations 
27.31 Granted 
27.31 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Granted by Div. 1: 


Aldi, James, Jr. & Nicholas Irvolino (now retitled N. & J. Tubing & Reeling 
Co., Inc.), MC-95699, Sub 1, Conversion Proceeding, 3-25-60. 


Arco Auto Carriers, Inc., MC-52657, Sub 515, Alaska, 3-29-60. 


Trailers from Luzerne & Lackawanna Counties, Pa., Sub 526, 
4-1-60 (embraced in MC-117968). 


Trailer & Cargo Containers from Wis. Points, Sub 528, 4-1-60 
(embraced in MC-117968). 


Bywaters, Harry, MC-27828, Sub 2, Conversion Proceeding, 3-28-60. 

Se & Joseph, MC-111155, Sub 2, Conversion Proceeding, 

Central & Southern Truck Lines, Inc., MC-50132, Sub 38, Conversion Pro- 
ceeding, 4-1-60. 

Chemical Tank Lines, Inc., MC-110525, Sub 388, Louisiana, Mo., 4-18-60. 

Commercial Oil Transport, MC-112020, Sub 70, Ala., 4-1-60. 

Dahlman, H. A., MC-59140, Sub 1, Conversion Proceeding, 3-28-60. 

Davenport & Johnston Trucking, Inc., MC-117880, Cont. Car. ‘“‘Grandfather’’ 
App., 3-30-60. 

Dotseth, Wm., MC-20992, Sub 7, Clear Lake, Wis. to Southwest, 3-23-60 
(embraced in MC-20992, Sub 6). 

Green Isle, Minn. to Five Western States, Sub 6, 3-23-60. 
Eichelberger, Robert J., MC-51077, Sub 4, Conversion Proceeding, 3-28-60. 
Elliott Truck Line, Inc., MC-59117, Sub 12, Dry Fertilizer, 4-4-60. 

Ellis oe Transport, Inc., MC-38858, Sub 6, Conversion Proceeding, 
3-22-60. 

Erickson Transport Corp., MC-113908, Sub 48, Wine, 3-31-60. 

Fielden, Daniel, MC-118283, Com. Car. “Grandfather” App., 4-13-60. 

Fleetline, Inc., MC-16354, Sub 3, Conversion Proceeding, 4-8-60. 


Fresno-Albuquerque Truck Line, Inc., MC-113518, Sub 5, Golden, Colo., 
cece Be Oe Uh see Oe 


Givens, Wm. A., MC-11315, Sub 8, Conversion Proceeding, 3-29-60. 

Graver, C., Trucking, MC-48386, Sub 8, Pennsylvania Territory, 3-22-60. 

Growers Cold Storage Co., Inc., MC-72230, Sub 6, Conversion Proceeding, 
3-22-60. 


Grubb Motor Lines, Inc., MC-41255, Sub 29, Com. Car. App.—Sec. 7(c), 
4-4-60. 
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27.31 Granted (Continued) 


Hare, O. L., MC-54389, Sub 8, Conversion Proceeding, 4-1-60. 

Jones, Robert G., MC-111177, Sub 2, Conversion Proceeding, 3-22-60. 
Kuntzman, R., Inc., MC-111196, Sub 15, Ohio, 4-29-60. 

Labertew, Ray E., MC-117803, Sub 2, Bananas, 3-30-60. 

Lamkey, Robert S., MC-119092, Com. Car. App., 4-7-60. 


Leonhardt Trucking, Inc., MC-109811, Sub 7, Conversion Proceeding, 
3-28-60. 


Mangum Trucking Co., Inc., MC-116048, Sub 2, Com. Car. “Grandfather” 
SSG, 0601 C. , 4-18-60. 

Matlack, E. Brooke, Inc., MC- 107403, Sub 291, Newark, Ohio, 4-13-60. 

McElroy, W. A., MC-103832, Sub 7, Conversion Proceeding, 3-29-60. 


McKinley, Sam (now retitled McKinley Auto Transport, Inc.), MC-100337, 
Sub 26, Kalamazoo, Mich., 4-7-60 


Miller, J. Tom (now retitled Miller Truck Line, Inc.), MC-70330, Sub 26, 
Conversion Proceeding, .... M. C. C. , 3-30-60 


Montone Transp., Vincent, Inc., MC-117968, Com. Car. App., 4-1-60. 


Moore Motor Freight Lines, Inc., MC-17481, Sub 18, Com. Car. “Grand- 
father’ App., 4-13-60. 


Nadeau Transport, Ltd., _— 113396, Sub 4, Conversion Proceeding, 
M. C. C. , 3- 29-6 


Nebraska-Eastern ene Inc. MC-7777, Sub 32, Conversion Proceeding, 
4-7-60. 
Nelsen, Henry G., MC-58985, Sub 3, Conversion Proceeding, 3-25-60. 


Petroleum Car. Corp., MC-103378, Sub 154, Petroleum Products from At- 
lanta, 4-18-60. 


Petroleum Transport Service, Inc., MC-50028, Sub 10, Conversion Proceed- 
ing, 4-1-60. 

Pyramid Motor Freight Corp., MC-60767, Sub 6, Com. Car. “Grandfather” 
App., 3-22-60. 

Railway Express Agency, Inc., MC-66562, Sub 1526, Thomasville, Ala., 
3-29-60. 

Reynolds, C. E. (now reentitled Kenneth Childress), MC-86928, Sub 29, 
Conversion Proceeding, .... M. C. C. 4-13-60. 

St. Germain Motor Transp., Inc., MC-74482, Sub 1, Com. Car. ‘‘Grandfather’”’ 
App., 3-31-60. 

Shamrock Van Lines, Inc., MC-115257, Sub 10, Com. Car. “Grandfather” 
App., 3-22-60. 

Sherwood, S. A., MC-86694, Sub 2, Conversion Proceeding, 3-28-60. 

Southern Tank Lines, Inc., MC-109637, Sub 120, Ga., 3-22-60. 

Stockberger, Lloyd E., MC-106964, Sub 1, Conversion Proceeding, 3-30-60. 


Straub Furniture Delivery Co., Inc., MC-115172, Sub 1, Conversion Pro- 
ceeding, 3-25-60. 

Superior Trucking Co., Inc., MC-104724, Sub 12, Conversion Proceeding, 
3-24-60. 

Textile Motor Freight, Inc., MC-7555, Sub 31, Foodstuffs, .... M. C. C. 
+ ang es 

United Transports, Inc., MC-71902, Sub 62, Houston, Tex., 4-1-60. 


Van Tassel, Inc., MC-115036, Sub 9, Dry Fertilizer, 4-4-60 (embraced in 
MC-59117, Sub 12). 


Warren, Joe & Merrick, MC-110130, Sub 5, Conversion Proceeding, 3-28-60. 
Western Truck Lines, Ltd., MC-8948, Sub 43, Lake Tahoe Area, 3-22-60. 
Zerkle, Hallie, MC-61978, Sub 6, Conversion Proceeding, 3-25-60. 
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27.82 Denied 


27.32 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1, unless otherwise stated: 
Anderson, Lavell, MC-118276, Com. Car. “Grandfather”? App., 3-31-60. 
Arco Auto Carriers, Inc., MC-52657, Sub 525, Trailer Bodies & Cargo Con- 
tainers from Luzerne County, Pa., 4-1-60 (embraced in MC-117968). 
C & H Transp. Co., Inc., MC-83539, Sub 40, La., 4-5-60. 
Central Transport, Inc., MC-118831, Com. Car. App., 3-30-60. 
Chesapeake Motor Lines, Inc., MC-52917, Sub 35, Perishable Foods, 4-6-60. 
Meats, Sub 36, 4-6-60 (embraced in MC-52917, Sub 35). 
a Lines, Inc., MC-102616, Sub 676, W. Va., .... M. C. C. 
Consolidated Truck Service, Inc., MC-117685, Com. Car. ‘“‘Grandfather” App., 
- — 3-12-60. 


eeeep 


Contract Freighters Inc., MC-16007, Sub 21, Mo. & Iowa, 3-25-60. 

Curtis, Inc., MC-113678, Sub 4, Baltimore, Md., 4-5-60. 

Dahlen Transport, Inc., MC-113410, Sub 20, Acids & Chemicals, 3-30-60. 

Dealers Transit, Inc., MC-4405, Sub 307, Trailer Bodies & Cargo Containers 
from Luzerne County, Pa., 4-1-60 (embraced in MC-117968). 


Trailers from Luzerne County, Pa., Sub 308, 4-1-60 (embraced in 
MC-117968). 


Dixie-Pacific Refrigerated Service, Inc., MC-118378, Com. Car. “Grand- 
tinther” Age, ..-. . C. C. , 4 19-60. 


ee * mm W. C., Inc., MC- 81349, Sub 3, Conversion Proceeding, 
Gay, Charles C., MC-115946, Sub 6, Brunswick, Ga., 4-1-60. 

Great Lakes Forwarding Corp., MC-62537, Sub 61, Maine, 3-25-60. 

Griffin House Trailer Towing, Inc., MC-117756, Com. Car. App., 3-29-60. 
Gould, R. A., MC-50936, Sub 1, Conversion Proceeding, 3-30-60. 

Hollister, Joseph, MC-70136, Sub 6, Conversion Proceeding, 3-25-60. 


Indianhead Truck Line, Inc., MC-108449, Sub 78, Acids & Chemicals, 3-30-60 
(embraced in MC-113410, Sub 20). 


J & M Transp. Co., Inc., MC-115311, Sub 13, Dawson, Ga., 4-13-60. 
Albany, Ga., Sub 14, 4-13-60 (embraced in MC-115311, Sub 13). 

Jack’s Fast Freight, Inc., MC-99989, Sub 1, Com. Car. App., 3-29-60. 
Kenosha Auto Transport Corp., MC-30837, Sub 247, Trailers & Cargo Con- 
tainers from Luzerne County, Pa., 4-1-60 (embraced in MC-117968). 


Leonard Bros. Transfer & Storage Co., Inc., MC-19227, Sub 58, Trailers, 
oss oo o' , 4-7-60, Commission. 
Matlack, E. Brooke, Inc., MC-107403, Sub 278, Toledo, Ohio, 3-30-60. 
McClendon Trucking Co., Glenn, Inc., MC-52704, Sub 37, Glass Bottles, 
4-13-60. 
Metz, Agnes, MC-60253, Sub 19, Conversion Proceeding, ... 
3-29-60. 


Petroleum Car. Corp., MC-103378, Sub 150, Catawba, S. C., 
4-13-60 


‘Panama City, Fla., Sub 127, 
Petroleum Transit Co., Inc., MC-113336, Sub 33, pecan ty Shes 
M. C. C. ...., 4-13-60 (embraced in MC-103378, Sub 150). 
Repsher, Carlton, MC-96129, Sub 2, Conversion Proceeding, 4-18-60. 


Schirmer Transp. Co., Inc., MC-103654, Sub 46, Acids & Chemicals, 3-30-60 
(embraced in MC-113410, Sub 20). 
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27.82 Denied (Continued) 


Security Truck Line, MC-109030, Sub 8, Sea Van Service, 3-23-60. 

Steffy, Roy F., MC-111708, Sub 2, Com. Car. App., .... M. C. C. ...., 
4-4-60. 

U. S. A. C. Transport, Inc., MC-108068, Sub 29, Muskegon, Mich., 4-13-60. 


Watkins Motor Lines, Inc., MC-95540, Sub 307, Frozen Foods from Texas, 
3-29-60. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Granted by Div. 1, unless otherwise stated: 


Emery Transp. Co., MC-114019, Sub 20, Albert Lea, Minn., 3-30-60. 
Nebr. & S. Dak., Sub 25, 3-22-60. 


Gypsum Haulage, Inc., MC-112113, Sub 5, Building Materials from Burling- 
ton, N. J., 3-22-60. 


Building Materials from Baltimore, Md., Sub 6, 3-22-60. 
Kreutzer, L. J., MC-111301, Sub 8, Cans, 3-28-60. 


Maxwell Co., MC-117344, Sub 16, Hamilton County, Ohio, .... M. C. C. 
‘ , 4-1-60. 

Rapid Distributing Corp., MC-118987, Cont. Car. App., 3-30-60. 

Starr’s Transp. Inc., MC-117147, Cont. Car. App., .... M.C.C. ...., 4-4-60, 
Commission. 


27.42 Denied 


27.42 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Denied by Div. 1: 


Ball Motor Service, Inc., MC-118924, Cont. Car. App., 4-8-60. 

Barrett, Leland N. & Richard H., MC-119070, Cont. Car. App., 3-29-60. 
Brown & Williams Const. Co., MC-117679, Cont. Car. App., 3-22-60. 
Contract Car. Service, Inc., MC-69365, Sub 10, Trona, Calif., 3-28-60. 
Keal Driveaway Co., MC-17731, Sub 8, Exton, Pa., 3-22-60. 


Manfredi Motor Transit Co., MC-112184, Sub 11, Houston, Tex., 
M.C. C. ...., 48-60. 


Patterson, Wm., MC- 108117, Sub 3, Bristol, Pa., 4-19-60. 
27.5 Water Carrier Operations 
27.52 Denied 


27.52 Applications by Water Carriers for New or Extended Operations 
Denied by Div. 1, unless otherwise stated: 


Cornell Steamboat Co., W-359, Sub 1, Freighting, ....I.C.C. ...., 4-7-60, 
Div. 4 (embraced in F. D. 20438). 
United Vintners Lines Exemption App., W-1140, .... IC. C. ...., 4-8-60. 


27.7 Brokerage 
27.71 Granted 


27.71 Applications for Brokers’ Licenses Granted by Div. 1: 


mods ar T. & M. Kathleen, MC-12602, Sub 1, Broker Ext. App., 
» ©. GS. cc vcyp US-O6. 
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27.72 Subjected to ‘‘Tauck” Tours Restrictions 


27.72 Applications for Brokers’ Licenses Granted, Subject to “‘Tauck”’ 
Tours Restrictions by Div. 1: 


Maloney, Francis T. & M. Kathleen, MC-12602, Sub 1, Broker Ext. App., 
a CG .., 4-13-60. (Applicants are directed to conduct 
brokerage operations involving sale of tickets to passengers for use on 
chartered motor vehicles in strict conformity with requirements stated 

in 54 M. C. C. 291.) 


29. Abandonment 


29.0 Generally 
29.03 Passenger Train Service 


29.03 Upon investigation, found that operation by Chicago, Milwaukee, 
St. Paul and Pacific R. Co. of passenger trains Nos. 157 and 158 between 
La Crosse, Wis., and Austin, Minn., is not required by public convenience 
and necessity and that continued operation thereof will unduly burden inter- 
state commerce. Investigation ordered discontinued. F. D. 20881, Chicago, 
M., S. P. & P. R. Co.—Discontinuance of Service—La. Crosse, Wis.-Austin, 
Min cece & DO GC , 3-28-60, Div. 4. 


29.03 Found that New York Central R. Co. has failed to show that 
present or future public convenience and necessity permit discontinuance or 
change, in whole or in part, of operation of passenger-train service on its 
St. Lawrence Division and that continued operation of such service without 
discontinuance or change, in whole or in part, will constitute an unjust and 
undue burden upon its interstate operations and upon interstate commerce. 
F. D. 20524, New York Central R. Co.—Discontinuance of Service—St. 
Lawrence Div., .... I. C. C. , 3-28-60, Div. 4. 


29.1 Jurisdiction 
29.11 Intrastate Operations 


29.11 Record shows that New York Commission is State authority 
having jurisdiction of discontinuance of passenger train operations on car- 
rier’s St. Lawrence division, and that subsequent to enactment of sec. 13a(2), 
it denied application of carrier to discontinue all such operations. All of 
provisions of that section required to confer jurisdiction of matter on Com- 
mission appear to be satisfied and, accordingly, it has jurisdiction. F. D. 
20524, New York Central R. Co.—Discontinuance of Service—St. Lawrence 
Be ices Le GS , 3-28-60, Div. 4. 


29.2 When Granted 
29.23 System Earnings 


29.23 Although rail losses are not insubstantial, there is, as noted, no 
elavuation of trains’ worth to system. Division’s passenger patronage is 
principally of longhaul character and carrier’s witness estimates that as 
much as two-thirds of revenue therefrom is assigned to other trains. In 
these circumstances, Commission is unable to find that operation of trains 
constitutes burden on interstate operations of carriers or on interstate com- 
merce. F. D. 20524, New York Central R. Co.—Discontinuance of Service— 
St. Lawrence Div., .... I. C. C. , 3-28-60, Div. 4. 


29.23 In proceeding involving discontinuance of passenger train serv- 
ice, no one factor is controlling and need for particular service might war- 
rant taking into consideration of carrier’s overall prosperity and justify 
period of continuing operation. F. D. 20881, Chicago, M., 8. P. & P. R. Co.— 
Discontinuance of Service Bet. La Crosse, Wis. & Austin, Minn., .... I. C. C. 

, 3-28-60, Div. 4. 
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29.25 Lack of Need 


29.25 In present situation record does not fairly support finding of 
need for continued operation of these trains. Not only is use thereof by 
citizens of Austin sharply limited but, also, this city is not without number of 
other modes of public transportation to Chicago. Nor does there appear any 
likelihood of future increase in patronage such as to justify continued 
operation of these trains even on some conditional basis. Financial losses 
have been persistent and substantial and patronage slight. Under these 
circumstances undue burden on carrier and on interstate commerce is thereby 
created. F. D. 20881, Chicago, M., S. P. & P. R. Co.—Discontinuance of 
Service Bet. La Crosse, Wis. & Austin, Minn., .... I. C. C. ...., 3-28-60, 
Div. 4. 


29.3 Determination of Earnings 
29.30 Generally 


29.30 Fully allocated deficit resulting from operation of a particular 
passenger service is not an indication of amount of money that would be 
saved by carrier if service were discontinued. In train discontinuance cases 
out-of-pocket costs of operating trains in question are of primary importance. 
F. D. 20524, New York Central R. Co.—Discontinuance of Service—St. 
Lawrence Div., ....1.C.C. ...., 3-28-60, Div. 4. 


29.31 Revenues 


29.31 Commission has consistently held in cases involving total aban- 
donment of branch-line operations that revenues allocated on a mileage 
prorate are not by themselves a proper measure of value of branch to system. 
See 184 I. C. C. 115, and cases cited therein, also 282 I. C. C. 525. 


Distinction between abandonment cases and train-discontinuance cases 
is one of degree only and feeder value theory is applicable to both. F. D. 
20524, New York Central R. Co.—Discontinuance of Service—St. Lawrence 
Ts 300s Be Ree Ge 0 0eng ee, Eee. 4% 


29.32 Expenses of Involved Line 


29.32 <A saving contingent on retirement of trackage for which appro- 
priate authority would be required is too remote to be considered here. 
F. D. 20881, Chicago, M., S. P. & P. R. Co.—Discontinuance of Service Bet. 
La Crosse, Wis. & Austin, Minn., .... I. C. C. ...., 3-28-60, Div. 4. 


29.4 Economic Effect 
29.41 Service 


29.41 Representative of Post Office Department has stated that if 
trains are discontinued it would arrange substitute transportation for mail 
substantially equal to that now provided by these trains. Possibly that some 
late evening Hormel mail could be delayed if additional equipment is not 
provided cannot reasonably afford basis upon which to order continued 
operation of trains. F. D. 20881, Chicago, M., S. P. & P. R. Co.—Discontinu- 
ance of Service Bet. La Crosse, Wis. & Austin, Minn., .... I. C. C. ...., 
3-28-60, Div. 4. 


29.45 Employees 


29.45 In proceedings arising under sec. 13a(1), Commission is not 
empowered to impose employee protective conditions but nevertheless prob- 
able adverse effect on employees is a factor to consider in reaching ultimate 
determination. F. D. 20881, Chicago, M., S. P. & P. R. Co.—Discontinuance 
of Service Bet. La Crosse, Wis. & Austin, Minn., .... I. C. C. ...., 3-28-60, 
Div. 4. 
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29.45 257 1. C. C. 177 conditions imposed. F. D. 20892, Great North- 
ern Ry. Co.—Trackage Rights, etc.—Duluth, Missabe & Iron Range Ry. Co., 
3-22-60, Div. 4. 

To Same Effect: 

F. D. 20075, Chicago, R. 1. & P. R. Co.—Abandonment, etc.—Beacon- 
Eddyville, Iowa, 4-7-60, Div. 4. 

F. D. 20894, Detroit & Ironton R. Co.—Abandonment—Waverly, Ohio, 
4-5-60, Div. 4. 


F. D. 21000, Wellsville, Addison & Galeton R. Corp.—Abandonment— 
Addison, N. Y.-Elkland, Pa., .... I. C. C. ...., 4-5-60, Div. 4. 


29.9 Disposition of Abandonment Applications 
29.91 Granted 
29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4: 


Chicago, R. I. & P. R. Co. et al., F. D. 20975, Beacon-Eddyville, Iowa, six 
miles, 4-7-60. 

Detroit, Toledo & Ironton R. Co., F. D. 20894, Waverly, Ohio, one mile, 
4-5-60. 

Great Northern Ry. Co., F. D. 20892—Trackage Rights, etc.—Duluth, 
Missabe & Iron Range Ry. Co., 49.09 miles, 3-22-60. 


Kelly’s Creek R. Co., F. D. 20652—Const., etc.—Kanawha County, W. Va., 
3,600 feet, 4-4-60. 


Wellsville, Addison & Galeton R. Corp., F. D. 21000—Addison, N. Y.-Elk- 
land, Pa., 13.63 miles, ....1.C.C. ...., 4-65-60. 


3. FINANCE 
31. Jurisdiction 


31.0 Generally 
31.0 Generally 


31.0 Applicant’s president is considering sale to public of class A stock 
to be received by him. Commission has no jurisdiction over such sale. See 
295 I. C. C. 230. F. D. 20961, Helm’s Express, Inc., Stock, 3-30-60, Div. 4. 


31.2 Nonnegotiable Obligations 
31.20 Generally 


31.20 Guarantee by applicant of obligation of Standby Transit, wholly 
owned subsidiary, under terms of conditional contract for acquisition of 53 
buses, and guarantee of performance of terms of lease of terminal property 
between Standby Transit and Intertown does not require Commission au- 
thority. Compare 233 I. C. C. 359. F. D. 21020, American Transit Corp. 
Assumption of Obligation & Liability, 3-30-60, Div. 4. 


31.3 Securities Subject to Authorization 
31.30 Generally 


31.30 Loan agreements are not evidence of indebtedness or security 
within meaning of sec. 214. MC-F-6135, Consolidated Freightways, Inc.— 
Control—The Silver Fleet Motor Express, Inc., .... M. C. C. ...., 3-15-60, 
Commission. 
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33. Purpose of Issue 


33.0 Generally 
83.01 Guaranty of Subsidiary’s Obligation 
33.01 Guaranty of Subsidiary’s Obligations Authorized by Div. 4: 
—— — Corp.—Assumption of Obligation & Liability, F. D. 21020, 
33.1 Acquisition of Equipment 
83.12 Equipment Trust Certificates 


33.12 Issue of Equipment Trust Certificates to Acquire Equipment 
Authorized by Div. 4: 


Northern Pacific Ry. Co., F. D. 21052, 4-18-60. 


33.2 Additions & Betterments 
33.21 Railroad Acquisition or Extension 


33.21 Issue of Securities for Acquisition or Extension of Railroad 
Authorized by Div. 4: 


Chicago & Eastern Ill. R. Co., Bonds, F. D. 20999, 4-6-60. 
33.4 Refinancing 


33.45 Motor Truck 


33.45 Issue of Securities to Refinance, Redeem or Refund Debt or 

Retire Motor Truck Capital Stock Authorized by Div. 4: 

Ryder System, Inc., Securities, F. D. 20699, .... I. C. C. -, 4-65-60. 
(Order of November 12, 1959, as modified January 18, 1960, further 
modified so as to authorize issue, if requested to do so, as provided in 
note agreement, not exceeding principal amount of 5 %-percent con- 
vertible subordinated debentures equal to unpaid principal amount of 
5%-percent convertible subordinated notes surrendered in exchange 
for debentures.) 


33.5 Issues Incident to Unification 
33.51 Railroad 


33.51 Issue of Securities in connection with Financing of Stock Con- 
trol, Acquisition of Railroad Properties or Assets, the Issue or Exchange of 
Stocks in Mergers Authorized by Div. 4: 

Missouri-Kansas-Texas R. Co. (Del.)—Consolidation—Missouri-Kansas-Texas 

R. Co. (Mo.), & Mo.-Kansas-Texas R. Co. of Texas, F. D. 20751, 

» » 3-28-60. 
33.53 Motor Truck—dAuthorized 
33.53 Issue of Securities Incident to Acquisition of Control, Property 


or Assets, or to Unification or Merger of Motor Truck Operations, Authorized 
by Div. 4, unless otherwise stated: 


Consolidated Freightways, Inc. Securities, F. D. 19560, 
3-15-60, Commission (embraced in MC-F-6135). 
833.54 Motor Truck—Denied 
33.54 Issue of Securities Incident to Acquisition of Control, Property 


or Assets, or to Unification or Merger, Denied by Div. 4, unless otherwise 
stated: 


Associated Truck Lines, Inc.—Note & Assumption of Obligations, F. D. 
20500, .... M.C. C. , 4-12-60 (embraced in MC-F-7023). 

Consolidated Freightways, Inc.—Securities, F. D.’s 19172, 19342 & 19372, 
... M. C. C. ...., 3-15-60, Commission (embraced in MC-F-6135). 
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33.6 Recapitalization 
33.68 Motor Truck 


33.63 Issue of Securities Incident to Recapitalization or Reincorpora- 
tion of Motor Truck Companies Authorized by Div. 4: 


Helm’s Express, Inc., Stock, F. D. 20961, 3-30-60. 
33.9 Stock Dividends or Splits 
33.93 Motor Truck 


33.93 Issue of Capital Stock of Motor Truck Lines as Stock Dividend 
or Split Authorized by Div. 4: 


North American Van Lines, Inc., Stock, F. D. 20997, 4-5-60. 
34. Alteration of Securities 


34.0 Generally 
34.0 Generally 


34.0 Requirements of due process would dictate that just compensa- 
tion be given to bondholders for any rights they are required to surrender. 
334 U. S. 182. KF. D. 20751, Missouri-Kansas-Texas R. Co. (Del.)—Con- 
solidation—Missouri-Kansas-Texas R. Co. (Mo.), & Mo.-Kansas-Texas R. Co. 
of Texas, ....I.C.C. ...., 8-28-60, Div. 4. 


35. Corporate Reorganization 


35.9 Consummation 
35.99 Allowances 


35.99 While no doubt applicants have devoted a large number of hours 
to performing their services, that alone is not decisive of matter. Other 
elements to be considered in determining amount of compensation which 
should be allowed include nature of proceeding, skill demanded and empoyed 
in performance of services, results achieved, and numerous Other factors 
which might be relied upon as guides. 

Upon applications maximum limits of final additional allowances of com- 
pensation for services rendered by Horace Banta as trustee of debtor, and 
Walter T. Margetts, Jr., and Richard Swan Buell, as counsel to debtor’s 
trustee, for all periods prior to March 1, 1958 in connection with debtor’s 
reorganization proceedings and plan, approved. F. D. 13490, New Jersey & 
N. Y. R. Co.—Reorganization, 4-4-60, Div. 4. 


4. SERVICE & OPERATIONS 
42. Terminal 


42.5 Switching 
42.50 Generally 


42.50 Switching charges of Northern Pacific Ry. Co., for connection- 
terminal switching at Duluth, Minn., found not shown to be just and reason- 
able. 

Increased charge for intermediate switching at Duluth found lawful. 


Carriers’ restrictions of amounts of switching absorptions at Duluth, 
Minn., found unjustly discriminatory, unduly prejudical and preferential, 
and not shown to be just and reasonable. I & S 6789, Increased Switching 

at Duluth, Minn.—Northern Pacific, .... I. C. C. ...., 3-24-60, 
Div. 3. 
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42.6 Weighing 


42.61 Duty 


42.61 It is duty of carriers to ascertain weights of shipments used in 
assessing freight charges. No evidence was presented that weights obtained 
on dock scales are not used for that purpose, or that weighing of cars was 
primarily for benefit of dock operators. In these circumstances, conclusion 
is warranted that handling of cars over scales was incident to carriers’ duty 
to obtain weights of shipments. I & S 6789, Increased Switching Charges at 
Duluth, Minn.—Northern Pacific, .... I. C. C. , 38-24-60, Div. 3. 


46. Safety 


46.3 Block Signals 
46.31 Manual 


46.31 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of Act, as Amended: 
Application of New York Central R. Co. for approval of modifications of WR 
interlocking, Westville, Ill., and discontinuance of manual block system be- 
tween Westville and Danville, Ill., granted. No. 28000, Sub 177, New York 
Central R. Co. BS-Ap. 14278, .... I. C. C. , 3-25-60, Div. 3. 


46.32 Automatic 


46.32 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of Act, as Amended: 
Application of New York Central R. Co. for discontinuance of automatic 
block-signals which are adjuncts to a manual block-signal system in effect 
between Saginaw and Bay City, Mich., granted. No. 28000, Sub 188, New 
York Central R. Co. BS-Ap. 14887, .... I. C. C. , 3-23-60, Div. 3. 


46.4 __ Interlockers 
46.40 Generally 


46.40 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of Act, as Amended: 
No. 28000, Sub 177, New York Central R. Co. BS-Ap. 14278, .... I. C. C. 

, 3-25-60, Div. 3 (please see 46.31). 


46.5 Train Control 
46.50 Generally 


46.50 Rules, Standards & Instructions for Installation, Inspection, 
Maintenance & Repair of Automatic Block-Signal Systems, Interlocking, 
Traffic-Control Systems, Automatic Train Stop, Train Control, & Cab-Signal 
Systems, & Other Similar Appliances, Methods, & Systems: Application of 
St. Louis-San Francisco Ry. Co. for modifications of traffic-control systems 
on its River, Southern, Northern, Eastern, and Southwestern Divisions, con- 
sisting of removal of dwarf signals governing train movements to main track 
from spur tracks and sidings over electrically locked hand-operated switches, 
wae No. 28000, Sub 191, St. Louis-San Francisco Ry. Co. BS-Ap. 14450, 

ee , 3-25-60, Div. 3. 


49. Discrimination 


49.2 Switching 
49.22 Absorption 


49.22 Dock operators contend that unjust discrimination would result 
from proposed limitations, as charges on traffic to competitive points would 
be absorbed while those on traffic to noncompetitive points would be only 
partially absorbed. Discrimination condemned in cases relied upon, 266 
I. C. C. 729 and 245 I. C. C. 11, arose from situations in which traffic 
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between same points was treated differently in matter of absorption of switch- 
ing charges. Those cases do not support finding that unjust discrimination 
would result as to traffic moving to different destinations. 


Under proposal North Western would assess unabsorbed switching 
charges of $13.53 on car of coal from Duluth to Mondovi, Wis., a local point 
on its line, if car were switched from Northwestern Hanna Dock No. 5 in 
Zone E, but no switching charge would be assessed if car originated at dock 
of Carnegie Dock and Fuel Company in Zone C, to which it has access under 
joint-facility agreement with respondent. To extent that this would result 
in aggregate charges for transportation to Mondovi from first-named indus- 
try greater than those from plant of its competitor, it would be unjustly dis- 
criminatory and unduly prejudicial to that industry. 264 I. C. C. 454; 270 
I. C. C. 211. I & S 6789, Increased Switching Charges at Duluth, Minn.— 
Northern Pacific, .... I. C. C. ...., 3-24-60, Div. 3. 


5. RATE STRUCTURE 
53. Rate Adjustments 


53.4 Commodity Rates 
58.40 Generally 


53.40 Shipper’s consumption of alpha picoline has substantially in- 
creased over last several years. This fact plus size of present volume and 
anticipated further increase afford special justification for establishment of 
commodity rate on this traffic. I & S M-12724, Alpha Picoline—Detroit, 
Mich. to Indianapolis, Ind., .... I. C. C. ...., 3-22-60, Div. 2. 


53.7 Minimum Weights 
53.75 Alternative Minima 


53.75 There is nothing in provisions of part IV of Act or legislative 
history of that part which establishes that freight forwarders are, or were 
intended to be, limited in weight of shipments which they may handle or 
which prohibits forwarders from establishing rates subject to minima rang- 
ing from 10,000 to 30,000 pounds. If a forwarder can handle a heavier- 
weighted shipment more economically than it can handle several small ship- 
ments of same aggregate weight, it seems just and reasonable that shipping 
public should receive benefits flowing from that fact. In absence of an ap- 
plicable statutory limitation or prohibition, there is no justification for hold- 
ing that freight forwarders may not lawfully publish lower rates on heavier- 
weighted shipments based upon economies inherent in lower costs to them 
of underlying transportation service which they utilize. I & S 6993, For 
warder Volume Commodity Rates Bet. Chicago & New York, .... I. C. C. 
....,4-8-60, Commission. 


54. Joint or Through Routes, Rates & Divisions 


54.8 Cancellation of Joint Routes or Rates 
54.80 Generally 


54.80 Whether discontinuance of particular routes is consistent with 
public interest is not dependent upon whether or not there are agreed 
divisions of rates over such routes. I & 8S 7229, Routing—Cement—A. C. L. 
R. R.—South, .... I. C. C. ...., 4-1-60, Div. 2. 


54.80 Where cancellation of through routes and joint rates is without 
consent of all participating carriers, sec. 15(3) of Act provides that burden 
of proof rests with proponent to establish that such action is consistent with 
public interest. Term “public interest” as thus used means more than mere 
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general reference to public welfare, or to desire of a particular carrier or 
group of carriers to gain additional traffic. Consideration must also be given 
to interests of general public as manifested by traffic moved over routes 
proposed to be closed, as well as to carriers which participate in those routes. 
See 306 I. C. C. 97, 103. 


Commercial closing by rail carriers of routes available to and needed by 
public may not be permitted without positive showing that such action is 
consistent with public interest; that is, that adequate provision has been 
made for needs of shipping public. On this record, it is clear that proposed 
routing restriction would result in diminution of service available to public 
in general and specifically to shippers mentioned, and in increased charges 
over route through Memphis, for which no adequate justification is offered. 
Mere fact that proposed restriction would afford respondents longer hauls 
and greater revenue is outweighed, in our opinion, by shipper needs demon- 
strated in evidence. Thus, burden imposed on respondents by sec. 15(3) 
has not been sustained. I & S 7210, Routing—Furniture—Car. & N. W. to 
St. Louis-E. St. Louis, .... I. C. C. ...., 4-4-60, Div. 2. 


54.80 Record fails to support respondents’ contention that continua- 
tion of these routes is not required in public interest. While considered 
traffic does not now move via lower Missouri River markets, prejudicial 
adjustment found to exist in No. 32149 appears to be a principal reason for 
nonmovement. Routes sought to be canceled have been in effect for many 
years. Record does not show that routes sought to be canceled are unreason- 
able, impracticable, or are not needed by dealers located at lower Missouri 
River markets. Moreover, cancellation of routes would leave in effect routes 
via lower Missouri River markets at higher combinations of local or propor- 
tional rates, thereby increasing prejudicial situation found to exist. I&S 
7227, Grain—From C. & N. W. in Nebr. via Lower Mo. River Markets, ... 
I. Cc. C. ...., 4-6-60, Commission. 


54.81 One of Several Routes 


54.81 Routes here sought to be restricted are not shown to constitute 
wasteful operations serving little public need. To contrary, they do not 
appear unduly circuitous, and evidence is clear that their continuance would 
benefit at least protestants and their customers in affected areas. On evi- 
dence presented, respondent has not sustaind its burden of showing that 
proposed routing restriction would be consistent with public interest. I & S 
7229, Routing—Cement—A. C. L. R. R.—South, .... I. C. C. ...., 4-1-60, 
Div. 2. 


55. Competitive Ratemaking 


55.0 Generally 
55.01 Right to Meet Competition 


55.01 Considered rates are compensatory and no lower than necessity 
to meet existing competition. Under these circumstances, to refuse to permit 
forwarders to maintain rates on same level as those of protestants would 
be tantamount to attempt by Commission to apportion traffic artificially, and 
thereby to prevent normal, healthy competition and deny forwarders an op- 
portunity to compete fairly with motor carriers, contrary to National Trans- 
portation Policy. I & S 6993, Forwarder Volume Commodity Rates Bet. 
Chicago & New York, .... I. C. C. ...., 4-8-60, Commission. 


55.2 Destructive Competition 
55.23 Rail v. Motor Carrier 


55.23 Record indicates that competitive situation between respondents 
and private carriers is such that former must maintain competitive rates in 
order to prevent further encroachment on their beer traffic by such competi- 
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tors. Assailed rates appear no longer than necessary for that purpose. In 
these circumstances, they may not be condemned as destructively competitive. 
I & 8S 7114, Malt Liquors—Mo., Ill. & Nebr. to Okla., .... I. C. C. ...., 
4-4-60, Div. 2. 


55.26 Forwarder 


55.26 Evidence of record does not permit finding that forwarder rates 
under consideration will produce diversion in traffic sufficient to imperil 
abilities of motor carriers to continue to survive and serve public. I[&S 
6993, Forwarder Volume Commodity Rates Bet. Chicago & New York, .... 
I. C. C. ...., 4-8-60, Commission. 


55.7 Private Carrier Competition 
55.70 Generally 


55.70 Railroads are not required to protect rate level of for-hire 
truckers. They may establish rates on this traffic which are competitive 
with private carriage so long as such rates are compensatory and free of 
undue preference and prejudice. I & S 7114, Malt Liquors—Mo., ll. & 
Nebr. to Okla., .... 1. C. C. ...., 4-4-60, Div. 2. 

55.70 Record is convincing that if respondents are to prevent further 
determination in present volume of meal traffic moving by rail and at same 
time recoup some of traffic which has been lost to buy-and-sell and private 
operations, reduction in present rates is necessary. Moreover, common car- 
riers under regulation should be allowed much leeway to meet competition 
of unregulated transportation such as is here encountered. However, Com- 
mission cannot approve rates which are not shown to cover out-of-pocket 
costs of handling particular traffic. I & S 7078, Vegetable Cake & Meal— 
IFA, SFA, SWL, WTL Territories, .... I. C. C. ...., 4-15-60, Div. 2. 


55.8 Compensativeness 
55.80 Generally 
55.80 A rate which fails to yield compensatory return may not be 


—— I & 8S M-12662, Glassware—Okla. to Chicago, Ill. & St. Louis, Mo., 
oo & GD wcccy See, ae ee 


55.81 Burden of Showing 


55.81 Rates proposed are changed rates, and respondent has burden 
of showing that they are just and reasonable. A minimum requirement in 
this respect is clear showing that they would be compensatory. This burden 
has not been met. No cost data or rate comparisons were submitted upon 
which finding of compensativeness might be based. I & S M-13046, Food- 
stuffs—Swedesboro Transp. Co., .... I. C. C. ...., 3-31-60, Div. 3. 


55.82 Rail Rates 


55.82 Respondent urges that establishment of a single rating for 
L. C. L. shipments would simplify classification and billing procedures, with 
resultant reduction in clerical costs which more than offset any loss in 
revenue caused by reduced rates. No cost data were adduced in support of 
this claim, and evidence is not convincing that any substantial reduction in 
costs would result. In these circumstances, respondent has not met its 
burden of proof that proposal would be lawful. I & S 7254, Rating on 
Mixed Freight, L.C.L., Over C. B. & Q. R. Co., .... I. C. C. ...., 4-77-60, 
Div. 2. 


55.83 Motor Carrier Rates 


55.83 In absence of supporting cost data or rate comparisons evidenc- 
ing compensativeness, and lawfulness otherwise, of proposed rates, there is 
no basis for finding that proposed rates would be lawful. I & S M-13095, 
Assembling Commodity Rates—Manchester, N. H. to Mass., .... I. C. C. 

, 4-13-60, Div. 2. 
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55.83 In absence of cost data or helpful rate comparisons, Commission 
is unable to determine whether minimum yield under 79-cent rate would be 
compensatory. I & S M-12691, Camshafts & Crankshafts—Ohio to McCook, 
Bm, .... LC. GC. ... 0, 15-60, Div. 3. 

55.83 Even if 14.75 percent adjustment factor were allowed, respond- 
ent’s out-of-pocket linehaul cost would approximate 68.8 cents, or 4.7 cents 
in excess of proposed rate. A noncompensatory rate may not receive ap- 
proval. I & S M-13003, Potash—N. Mex. to Mo., .... I. C. C. ...., 3-23-60, 
Div. 2. 


56. Demurrage & Storage 


56.0 Generally 
56.01 Nature & Purpose 


56.01 Proposed charge of 10 cents at two points and 5 cents for each 
day thereafter violate well-established principle that penalty charges should 
increase rather than decrease as detention period increases. Moreover, 
primary object of storage provisions is not to afford warehouse space but to 
prevent undue detention. Under all circumstances, storage provisions at 
New York and Philadelphia should be same as maintained by underlying 
rail carriers and those at Pittsburgh and Zanesville should be revised so as 
to provide storage charges for succeeding days not lower than for preceding 
days. I & S 6977, Consolidation of Freight Forwarder Shipments, 

I. C. C. ...., 4-18-60, Commission. 


57. Tariffs 


57.1 Publisher 
57.15 Requisite Operating Authority 


57.15 Under certificate authority, respondent may transport ‘‘grocer- 
ies’? between all points in Iowa, on one hand, and, on other, all points in 
Nebr. and Colo. Term ‘groceries’ as used in respondent’s certificate was 
found in 62 M. C. C. 769, 773, and in 66 M. C. C. 47, 57, to mean “articles 
for human consumption which are customarily served as food, or which are 
used in preparation of food, except fresh meats.” Sugar is such a commodity. 
I & S M-12810, Sugar—Colo. & Nebr. to Chicago & Okla., .... I. C. C. 
3-23-60, Div. 3. 


57.2 Form, Contents & Style 
57.21 Tariff Rules 


57.21 In tariff-circular rule 66(a) and in numerous proceedings Com- 
mission has expressed view that it is duty of railroads to publish regulations 
protecting applicable minimum weight for car ordered, subject to reasonable 
provisions for protection of carrier equipment. See 60 I. C. C. 458. There 
is no merit in contention that rule is now obsolete, and should be rescined. 
It was recently approved in 291 I. C. C. 32. No. 32126, United States of 
America v. Baltimore & Ohio R. Co., .... I. C. C. ...., 3-25-60, Div. 3. 


57.3 Interpretation 
57.32 Considered in its Entirety 


57.32 Tariffs should be read in their entirety. Taking into considera- 
tion fact that packaging requirements in heading of item separate word 
‘‘viz.”’ from general descriptive commodity designation in heading, conclusion 
is obvious that word “viz.’’ applies to all of general commodity description, 
including words ‘‘canned or preserved foodstuffs.”” 297 I. C. C. 440. Thus, 
since white bread was not listed specifically following word ‘“‘viz.,” 194-cent 
rate was inapplicable on nine shipments. No. 32890, American Bread Co. 
v. Atchison, T. & S. F. Ry. Co., .... I. C. C. .... 4-4-60, Div. 3. 
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6. RATE LEVEL 
60. GENERALLY 


60.3 Conformity with Fourth-Section Principles 

60.30 Generally 

60.30 Condensed Chemical Dictionary, 4th Edition, does not define 
lepidolite, but merely refers to its definition of mica. Definition of mica 
contains various subdivisions, one of which deals with lepidolite, listed as a 
lithium mica. Muscovite is listed as a potassium mica. Accordingly, it is 
clear that commodity rate on crude muscovite, a potassium mica, was not 
applicable on complainant’s shipments of crude lepidolite, a lithium mica. 
In view of this conclusion, there is no need to consider further allegation 
under sec. 4 of Act, which is predicated solely upon applicability on lepidolite 
of rate on muscovite. No. 32913, Foote Mineral Co. v. Atchison, T. & S. F. 
My. Gly cces LG. GC. 2.009 BB aSO, Dee. S. 


62. Rate Comparisons 


62.0 Generally 


62.01 Standards of Reasonableness 

62.01 It is well established that justness and reasonableness of a rate 
may be demonstrated by its relation to rates maintained by carriers generally 
on same commodity in same general area. Instance of rates lower than level 
generally maintained does not in and of itself establish that such lower rates 
constitute standard of maximum reasonableness, nor does subsequent estab- 
lishment or lower rate over route of movement of carriers’ willingness to 
make reparation to level lower than that prevailing afford basis for award 
of reparation to such lower levels. No. 32913, Foote Mineral Co. v. Atchison, 
%. @6. BP. Ry. Oe, .... C6. GO. 12-2, SBi-68, Div. 3. 


62.03 Similar Transportation Characteristics 

62.03 Distance considered, proposed rate compares favorably with 
those maintained by protestant on similar traffic between other points in this 
territory. I & S M-12724, Alpha Picoline—Detroit, Mich. to Indianapolis, 
Ind., .... I1.C.C. ...., 3-22-60, Div. 2. 
62.04 Normalcy of Compared Rates 

62.04 Commodity rate on canned or preserved foodstuffs was estab- 
lished by railroads to meet water competition from interior points. Being 
substantially repressed, it may not be used as a standard for prescription of 
a reasonable maximum rate for future. No. 32890, American Bread Co. v. 
Atchison, T. & S. F. Ry. Co., ....1.C.C. ...., 4-4-60, Div. 3. 


62.3 Rough Products of Mines 


62.32 Earth and Ores 


62.32 From standpoint of transportation, crude lepidolite ore is com- 
parable with other classes of crude mica ore in value, susceptibility to dam- 
age, and type of equipment and service required. No. 32913, Foote Mineral 
Co. v. Atchison, T. & 8S. F. Ry. Co., .... 1.C. C. ...., 3-31-60, Div. 2. 


64. Compensativeness 


64.0 Generally 
64.01 Importance as a Standard 
64.01 Conceding that cost data reflect fairly accurate approximation 
of costs actually incurred there are other considerations most pertinent to a 


determination of lawfulness of proposed charges. Among these are relation- 
ship of those connection-terminal switching charges to linehaul rates to and 
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from Duluth; fact that in many instances charges must necessarily be ab- 
sorbed by connecting lines if latter are to price their services competitively 
or to remain competitive with respondent for Duluth traffic; fact that a 
parity of rates to and from Duluth and Superior has obtained for many 
years; and level of proposed charges as compared with that of charges for 
switching like traffic at other points in same general area, particularly at 
Superior, where, as at Duluth, there is strong competition, not only among 
several railroads serving those cities, but also between industries which seek 
to attract traffic. I & S 6789, Increased Switching Charges at Duluth, Minn. 
—Northern Pacific, .... I. C. C. ...., 3-24-60, Div. 3. 


64.03 Reasonable Compensation 


64.03 It is clear that these rates could be approved only on so-called 
“added traffic’ theory, which has been repeatedly condemned by Commission. 
See 53 M. C. C. 30. Rates which fail to yield at least out-of-pocket cost of 
performing service thereunder are unjust and unreasonable. I & S M-12829, 
Foodstuffs—Florida to South & Midwest, ....I.C. C. ...., 4-5-60, Div. 3. 


64.03 Rates which fail to yield at least out-of-pocket cost of perform- 
ing service thereunder are unjust and unreasonable. I & S M-12214, Fresh, 
Salted Meats—Twin Cities, Minn. to Cleveland, Ohio, .... I. C. C. 
4-11-60, Div. 3. 


64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 Acceptable cost finding should assign costs of various parts of 
transportation service to those respective parts, such as terminal and line- 
haul, rather than apportioning them on basis taken from another formula. 
Dividing terminal costs merely by carloads instead of including also L.C.L. 
shipments, intra-terminal switching, and inter-terminal switching, tends to 
inflate costs. On other hand, including in linehaul divisor such nonrevenue 
freight as material and supplies of railroads and other overhead, such as 
cabooses, tends to deflate unit costs, which should be borne solely by revenue 
traffic. I & 8S 7114, Malt Liquors—Mo., Ill. & Nebr. to Okla., .... I. C. C. 
-.+., 4-4-60, Div. 2. 


64.10 Terminal expenses are caused in part by tons handled and in 
part by number of bills. They should be separated accordingly and related 
to proper cost units. Traffic, administrative and general, and operating taxes 
and licenses are mainly overhead expenses which are related to all services 
and should be treated as such. I & S M-12067, Foodstuffs, Paper, Paints— 
Buffalo, Chicago, Milwaukee, .... I. C. C. ...., 3-24-60, Div. 2. 

64.11 Average Costs 


64.11 Respondent is small operator, serving farm communities, and 
for that reason average truck-mile expenses of motor carriers in midwestern 
and southwestern regions do not necessarily reflect its costs. I & S M- 
13027, Livestock & Poultry Feed—Mo. to Ark., .... I. C. C. ...., 3-23-60, 
Div. 2. 


64.11 Material contained in public statement No. 7-56, prepared by 
Commission’s Cost Finding Section, which statement is a study of costs of 
many carriers, including respondent, operating in middle Atlantic region, 
other than New York-Philadelphia, were adjusted to reflect 1958 costs. Cost 
data based on respondent’s actual operations would be more reliable. I & 8 
M-12937, Distribution Rates—Philadelphia to Del., N. J., & Pa., ....1.C.C. 
eee, 3°22-60, Div. 2. 


64.11 System average cost data submitted by protestants include ex- 
pense of handling all types of traffic and all sizes of shipments, including 
truckload and L.T.L. shipments, and do not reflect transportation conditions 
peculiar to handling of considered traffic. I & S M-12214, Fresh, Salted 
Meats—Twin Cities, Minn. to Cleveland, Ohio, .... I. C. C. ...., 4-11-60, 
Div. 3. 
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64.14 Typicality of Cost Study 


64.14 While it is probabie that a more representative grouping of car- 
riers could have been used, it appears that study submitted by respondents 
sufficiently represents those carriers which have authority to transport traffic. 
I & S M-12662, Glassware—Okla. to Chicago, Ill. & St. Louis, Mo., ...- 
I. C. C. ...., 4-77-60, Div 32. 


64.15 Round-trip Costs 


64.15 Cost of round-trip operation of vehicle in motor-carrier service 
is a joint cost, round-trip movement constituting an indivisible unit of pro- 
duction. In recognition of this fact, joint costs for round trip must be 
distributed over total revenue units of traffic hauled on round trip. I[&S8 
M-12810, Sugar—Colo. & Nebr. to Chicago & Okla., .... 1. ©. C. ...., 
3-23-60, Div. 3. 

64.15 Comparison based on one-way distance ignores joint nature of 
round-trip movement. I & S M-12067, Foodstuffs, Paper, Paints—Buffalo, 
Chicago, Milwaukee, .... I. C. C. ...., 3-24-60, Div. 2. 

64.15 Two-day study used in developing average-load factors appears 
fairly representative, and it is preferable to system-average loads utilized 
by protestants. I & S M-12662, Glassware—Okla. to Chicago, Ill. & St. Louis, 
Big ccc be Oh cies Ce EO & 


64.3 Weight of Vehicle Load Shipments 
64.30 Generally 


64.30 Average weight per shipment does not necessarily represent 
average load per vehicle, due to practice of top loading. I & S M-12724, 
Alpha Picoline—Detroit, Mich. to Indianapolis, Ind., .... I. C. C. ...., 
3-22-60, Div. 2. 


64.31 Minimum Weight 

64.31 Earnings based on speculative loads in excess of minimum 
weight cannot be used as basis for determining compensativeness of a rate. 
I & S M-12691, Camshafts & Crankshafts—Ohio to McCook, IIL, 
I. C. C. ....-, 4-15-60, Div. 2. 


66. Class Rates 


66.0 Generally 

66.03 Exception Rates 

66.03 Proposed exceptions rating of class 85 on mixed freight, all 
kinds, in less than carloads, over the respondent’s lines in Illinois Freight 
Association territory, found not shown to be just and reasonable. I & 8 7254, 
Rating on Mixed Freight, L.C.L., Over the C. B. & Q. R. Co., .... I. C. C. 
e+, 4-7-60, Div. 2. 

66.8 Necessaries 

66.81 Manufactured Foods 

66.81 Rate sought to be collected on nine carloads of white bread, in 
cans, from Nashville, Tenn., to Modesto, Calif., found applicable, and current 
rates found not shown to be unjust or unreasonable. No. 32890, American 
Bread Co. v. Atchison, T. & 8S. F. Ry. Co. et al., .... I. C. C. ...., 4-4-60, 
Div. 3. 


67. Commodity Rates 
67.0 Generally 

67.01 All Freight Mixtures 

67.01 On reconsideration, findings in prior report, 308 I. C. C. 455, 
that freight-forwarder volume commodity rates in connection with trailer- 
on-flatcar service between Chicago, Ill., and the New York, N. Y. area are 
lawful, affirmed. I & S 6993, Forwarder Volume Commodity Rates Bet. 
Chicago & New York, .... I. C. C. ...., 4-8-60, Commission. 
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67.09 Miscellaneous Commodities 


67.09 (1) Reduced truckload rates on foodstuffs between Chicago, IIl., 
and Buffalo, N. Y., and on paper from Buffalo to Chicago, found not shown 
to be just and reasonable. 


(2) Reduced truckload rates on paint, paint material, or putty from 
Buffalo to Milwaukee, Wis., and Chicago, found lawful. I & S M-12067, 
Foodstuffs, Paper, Paints—Buffalo, Chicago, Milwaukee, .... I. C. C. 
3-24-60, Div. 2. 


eens 


67.1 Products of Agriculture 
67.11 Grain & Grain Products 


67.11 Proposed cancellation of routing in connection with rates and 
charges on grain and grain products, in carloads, from origins in Nebraska 
on the Chicago & North Western Railway to western points, via lower Mis- 
souri River markets, found not shown to be just and reasonable. I & S 7227, 
Grain—From C. & N. W. in Nebr. via Lower Mo. River Markets, .... I. C. C. 
...+, 4-6-60, Commission. 


67.11 Initial truckload rates on livestock and poultry feed from Kansas 
City and St. Louis, Mo., to points in Pope, Conway, Faulkner, Van Buren, 
Cleburne, White, and Pulaski counties, Ark., found not shown to be unlaw- 
ful. I & S M-13027, Livestock & Poultry Feed—Mo. to Ark., .... I. C. C. 
-+ee, 2-28-60, Div. 2. 


67.15 Fresh or Frozen Fruits & Berries 


67.15 Upon further hearing, findings in prior report modified so as to 
authorize the publication of rates, on longtype watermelons, in carloads, 
when not loaded in conformity with the loading requirements, 20 percent 
higher than the basic rates. Prior report, 301 I. C. C. 461. I & S 6566,, 
Watermelons from Southern Points to U. S. & Canada, .... I. C. C. 
4-15-60, Div. 2. 


67.17 Fresh or Frozen Vegetables 


67.17 Claims for reparation based upon alleged inapplicability and 
unreasonableness of the rates on certain carload shipments of fresh or green 
vegetables from various origins in Texas to destinations in Conn., Del., 
District of Columbia, Maine, Md., Mass., N. H., N. J., N. Y., Ohio, Pa., 
Vermont, Va., and W. Va., found barred by the statute. Claims on the 
remaining shipments found either withdrawn by complainants or adjusted to 
their satisfaction. No. 32668, American Stores Co. v. Akron, Canton & 
Youngstown R. Co., .... I. C. C. ...., 4-8-60, Div. 2. 


67.19 All Other 


67.19 (1) Proposed carload rates on vegetable meal and related 
articles from, to, and between points in southwestern and Miss. Valley terri- 
tories, including adjacent points in Ill. and western trunkline territories, 
found just and reasonable in certain instances and not shown to be just and 
reasonable in others. 


(2) Authority granted, on conditions, to establish and maintain the 
proposed rates insofar as found to be just and reasonable without observing 
the long-and-short-haul provision of sec. 4 of Act. I & S 7078, Vegetable 
Cake & Meal—IFA, SFA, SWL, WTL Territories, .... I. C. C. ...., 4-15-60, 
Div. 2. 


67.3 Rough Products of Mines 


67.31 Coal & Coke 


67.31 Upon reconsideration, finding in prior report, 308 I. C. C. 87, 
that reduced multiple-car rate on ex-river shipments of bituminous fine coal, 
minimum 2,000 tons, from Mt. Vernon, Ind., to Chicago, Ill., and points 
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grouped therewith, is not shown to be just and reasonable, affirmed. I 
7011, Ex-River Coal—Mt. Vernon, Ind., to Chicago District, .... I. C 
, 4-19-60, Commission. 


67.32 Earth & Ores 


67.32 Applicable rates on Jepidolite ore, in carloads, from Fink and 
Canon City, Colo., to Exton, Pa., found to have been unjust and unreasonable. 
Just and reasonable basis determined, and reparation awarded. No. 32913, 
Foote Mineral Co. v. Atchison, T. & S. F. Ry. Co., .... I. C. C. ...., 
3-31-60, Div. 2. 


67.39 All Other 


67.39 Proposed initial truckload rate on potash, in bulk, from points 
in Eddy and Lea Counties, N. Mex., to site of the Davison Chemical Co. near 
Joplin, Mo., found unjust and unreasonable. I & S M-13003, Potash—N. 
Mex. to Mo., .... I. C. C. , 3-23-60, Div. 2. 


67.5 Semi-Processed Material 
67.54 Industrial Chemicals & Acids 


67.54 Proposed reduced truckload rate on alpha picoline from Detroit, 
Mich., to Indianapolis, Ind., found just and reasonable. I & S M-12724, 
Alpha Picoline—Detroit, Mich., to Indianapolis, Ind., .... I. C. C. ...., 
3-22-60, Div. 2. 


67.55 Lumber 


67.55 Proposed initial truckload rates on lumber from points in Idaho 
and Mont., to points in Ind., and Mich., found not shown to be unlawful. 
1& S M-12911, Lumber—Idaho & Mont. to Ind. & Mich., rere © % Saree 
3-30-60, Div. 2. 


&S8 
. C. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Proposed reduced truckload rate on iron and steel articles from 
Minnequa, Colo., to Wichita, Kans., found not shown to be just and reason- 
able. I & S M-13076, Iron & Steel Articles—Minnequa, Colo., to Wichita, 
pee ee » 3-23-60, Div. 2. 


67.64 Construction Material 


67.64 Proposed routing restrictions in connection with joint through 
rates on cement from points in Va., to points in N. and S. Car., & Va., found 
not shown to be =" and reasonable. I & S 7229, Routing—Cement— 
A. C. L. R. R.—South, 2a Ss , 4-1-60, Div. 2. 


67.67 Paints, Abrasives & Preservatives 


67.67 Proposed reduced truckload rates on paint and related articles 
from Buffalo, N. Y., to New York, N. Y., found not shown to be just and 
reasonable. I & S M-13067, Paint & Related Articles—Buffalo, N. Y., to 
new Tele, Me Ea «..-s & GC CG. , 4-6-60, Div. 3. 


67.7 Machinery, Equipment, Implements & Appliances 
67.76 Automotive Vehicles & Parts 


67.76 Proposed reduced truckload rates on finished camshafts and 
crankshafts from Canton and Cleveland, Ohio, to McCook, IIll., found not 
shown to be just and reasonable. I & S M-12691, Camshafts & Crankshafts 
—Qhio to McCook, Ill., .... I. C. C. , 4-15- 60, Div. 2. 


67.76 Rates charged on certain cartons of military vehicles from and 
to various points in the U. S. found applicable, but charges assessed found 
unjust and unreasonable. Just and reasonable rate basis determined. 
No. 32126, United States of America v. Baltimore & O. R. Co., .... I. C. C. 

, 3-25-60, Div. 3. 
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67.8 Necessaries 
67.80 Generally 


67.80 Proposed reduced truckload rates on canned foodstuffs, bever- 
ages, or beverage preparations from points in Fla., to designated points in 
Ill., Ind., Ky., Mich., Mo., Ohio, Tenn., and Wis., found not shown to be 
just and reasonable. I & S M-12829, Foodstuffs—Fla. to South & Midwest, 
éwte Mx Me Gs. wa cg Oy ees Oe 


67.81 Manufactured Foods 


67.81 Proposed reduced truckload rates on sugar, in bulk and in bags, 
from points in Colo., & Nebr., to Chicago, Ill., and from points in Nebr., 
to points in Okla., found just and reasonable. I & S M-12810, Sugar— 
Colo. & Nebr. to Chicago & Okla., .... I. C. C. ...., 3-23-60, Div. 3. 


67.82 Canned or Preserved Foods 


67.82 Proposed reduced motor contract-carrier rates on canned goods, 
in truckloads and less-than-truckloads, from Swedesboro, N. J., to points in 
Conn., Del., District of Columbia, Mass., Md., N. Y., Pa., R. 1., & Va., and 
on dried beans, in truckloads, from points in N. Y., to Swedesboro, found 
not shown to be just and reasonable. I & S M-13046, Foodstuffs—Swedes- 
boro Transp. Co., ....I.C.C. ...., 3-81-60, Div. 3. 


67.83 Meat, Poultry & Dairy Products 


67.83 Proposed reduced truckload commodity rates on meats, fresh 
or slightly salted, from St. Paul and Minneapolis, Minn., to Cleveland, Ohio, 
found not shown to be just and reasonable. I & S M-12214, Fresh, Salted 
Meats—Twin Cities, Minn., to Cleveland, Ohio, .... I. C. C. ...., 4-11-60, 
Div. 3. 


67.84 Beverages 


67.84 (1) Proposed reduced rail rates on malt liquors from Kansas 
City and St. Joseph, Mo., Belleville, Ill., and Omaha, Nebr., to Tulsa, 
Muskogee, and Oklahoma City, Okla., found not shown to be just and 
reasonable. 


(2) Rail rates on malt liquors from St. Louis, Mo., and East St. Louis, 
Ill., to Tulsa, Muskogee, and Oklahoma City, and empty containers in the 
reverse direction, found not shown to be unlawful. I & S 7114, Malt Liquors 
—Mo., Ill., & Nebr. to Okla., .... 1. C. C. ...., 4-4-60, Div. 2. 


67.86 Furniture & Furnishings 


67.86 Tariff provisions under which steel tables and stools, knocked 
down flat, are excluded from modified rule 10 on mixed carload shipments 
from Philadelphia, Pa., to Los Angeles. Calif., found not shown to have been 
or to be unjust, unreasonable, or unduly prejudicial. No. 82989, Pep Boys 
——— Moe & Jack of Calif. v. Atchison, T. & S. F. Ry. Co., .... I. C. C. 

, 4-1-60, Div. 2. 


67.86 Proposed routing restriction in connection with carload rates 
on furniture from points on the Carolina & Northwestern Railway to St. 
Louis, Mo., and East St. Louis, Ill., found not shown to be just and reason- 
able. I & S 7210, Routing —Farnitaro—Oar. & N. W. to St. Louis-E. St. 
Per > See 4-60, Div. 2. 


67.9 eiheadinns Manufactures 


67.94 Glassware 


67.94 Proposed reduced truckload rates on glassware and related 
articles from four points in Okla., to Chicago, Ill., St. Louis, Mo., and points 
grouped therewith, found not shown to be just and reasonable. Proposed 
schedules ordered canceled, without prejudice to the filing of new schedules 
in conformity with the findings. I & S M-12662, Glassware—Okla. to 
Chicago, lll. & St. Louis, Mo., .... 1. C. C. ...., 4-7-60, Div. 2. 
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67.95 Textiles 


67.95 Proposed reduced L.T.L. rates on cotton factory products from 
origins in Ga. & N. & S. Car., to Charleston and North Charleston, S. Car., 
for export, coastwise, and intercoastal service, found not shown to be just 
and reasonable. I & S M-13020, Textile Products—South to 8S. Car. Ports, 
« 006s Sis Sle 00-009 S°Ree, mets Be 


67.99 All Other 


67.99 Proposed reduced assembling commodity rates on sunglasses 
from Manchester, N. H., to Boston and Cambridge, Mass., found not shown 
to be just and reasonable. I & S M-18095, Assembling Commodity Rates— 
Manchester, N. H., to Mass., .... I. C. C. ...., 4-13-60, Div. 2. 


67.99 Proposed motor common-carrier distribution rates and minimum 
charge on cameras, photographic materials, and other articles from Phila- 
delphia, Pa., to numerous points in Del., N. J., & Pa., found not shown to 
be just and reasonable. I & S M-12987, Distribution Rates—Philadelphia 
Dab. BR. d., BT, ..-. £. GG. seccy Pe, wee. &. 


7. EQUALITY OF CHARGES 
70. Generally 


70.1 Unjust Discrimination 
70.10 Generally 


70.10 Differences in rates based upon and accurately reflecting differ- 
ences in costs and other transportation factors are lawful. I & S 6977, 
Consolidation of Freight Forwarder Shipments, .... I. C. C. ...., 4-18-60, 
Commission. 


70.2 Rate Adjustments or Practices 
70.23 Size or Volume of Shipments 


70.23 It is true that single small shipment, on which terminal rate 
plus arbitrary would be assessed, might move in same car with 10,000-pound 
lot on which lower charges would be assessed, but it is latter which occasions 
lower underlying carrier cost. It follows that shipments covered by pro- 
posed schedules are not like shipments to other destinations and smaller 
shipments to same destinations, and difference in treatment here proposed 
is way | justified. I & S 6977, Consolidation of Freight Forwarder Shipments, 

I. C. C. ...., 4-18-60, Commission. 


70.24 Consolidation of Shipments 


70.24 On reconsideration, rule providing for consolidation at New 
York, N. Y., Zanesville, Ohio, and Philadelphia and Pittsburgh, Pa., of 
L.C.L. shipments aggregating 10,000 pounds or more, from origins in East 
to single consignee at single destination in West, found just and reasonable, 
except as indicated. Prior findings, 306 I. C. C. 687, reversed. I & S 6977, 
Consolidation of Freight Forwarder Shipments, .... I. C. C. ...., 4-18-60, 
Commission. 


70.25 Mixtures 


70.25 Necessarily, in passing upon justness and reasonableness of 
mixing rule under attack, consideration should be given, not only to few 
shipments identified by complainants, but to this type of traffic in general. 
Upon meager record, Commission is unable to find that assailed tariff pro- 
visions are unjust or unreasonable. No. 82989, The Pep Boys—Manny, Moe 
& Jack of Calif. v. Atchison, T. & 8. F. Ry. Co. .... I. > Se Ne «5 oy SE, 
Div 
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70.25 Practical effect of proposal would be to elimtnate for this re- 
spondent L.C.L. ratings higher than class 85, or second class, subject only 
to requirements that two or more differently rated articles be included in a 
mixture, any one of which cannot exceed 50 percent of total weight, ana 
that no more than 30 percent of shipments consist of articles rated higher 
than class 100. Proposal to depart from classification principles in this 
manner by single carrier requires special justification. I & S 7254, Rating 
on Mixed Freight, L.C.L., Over C. B. & Q. R. Co., .... I. C. C. ...., 4-7-60, 
Div. 2. 


70.28 Assembly & Distribution 


70.28 In 43 M. C. C. 527, Commission found that certain assembling 
rates, approximating 85 percent of corresponding class rates, were justified 
by differences in respective conditions under which instrumentalities or 
services of carrier were employed or utilized. Rates somewhat lower than 
normal rates have been approved upon showing that proposed rates resulted 
in substantial operational savings and that costs were substantially less on 
traffic handled for freight consolidators than on other traffic. No such 
showing has here been made. I & S M-13095, Assembling Commodity Rates 
—Manchester, N. H. to Mass., .... I. C. C. ...., 4-13-60, Div. 2. 


70.28 Where forwarder contracts for two or more shipments (includ- 
ing case of two shipments each occupying single trailer), tenders them at 
railhead to be shipped as a single carload shipment, and makes, or arranges 
for, distribution of each of tendered shipments to its consignee, there is 
consolidation and distribution by forwarder despite fact that railroad which 
provides underlying linehaul transportation physically places trailers on 
flatear and removes them from flatcar at termination of linehaul. Concluded 
upon evidence that under these rates, in ordinary and usual course of their 
undertaking, forwarders will perform services of assembly, consolidation, 
and distribution as contemplated by sec. 402(a) of Act. I & S 6993, For- 
warder Volume Commodity Rates Bet. Chicago & New York, .... I. C. C. 
...., 4-8-60, Commission. 


70.28 Present assembling and distribution rates are approximately 
85 percent of normal L.T.L. class rates. Evidence fails to show that rate 
difference greater than present 85 percent relationship is justified by differ- 
ence in respective conditions under which these distribution services and 
normal services under local rates are performed. Section 408 of Act. 
I & S M-12937, Distribution Rates—Philadelphia to Del., N. J., & Pa., 
- 1.C. C. ...., 3-32-60, Div. 2. 


70.29 Collection of Charges 


70.29 Although ordinarily no distinction should be made in charges 
for transportation, depending on whether they are prepaid or collect, there 
are exceptions to this rule, where warranted by special circumstances. In 
this instance, as indicated above, it would be impossible to require prepay- 
ment of charges as it could not be ascertained until after shipments were 
consolidated whether 10,000-pound limitation was complied with or not, 
situation being somewhat similar to that of a transit arrangement. Further- 
more, this proposal thus assures that freight charges are actually borne 
by consignee who gives rise to savings involved in consolidation. I & S 6977, 
Consolidation of Freight Forwarder Shipments, .... I. C. C. ...., 4-18-60, 
Commission. 


70.4 Preference of Point or Territory 
70.41 Disadvantageous Location 


70.41 Sacrifices necessary to offset geographic disadvantage in order 
to compete should be borne generally by shippers, and not largely by carriers 
for hire. I & S M-13076, Iron & Steel Articles—Minnequa, Colo. to Wichita, 
Kans., .... I. C. C. ...., 3-28-60, Div. 2. 
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72. Port Equalization 
72.2 South Atlantic & Eastern Gulf Ports 


72.20 Generally 


72.20 Evidence is clear that proposed rate reduction to Charleston 
would deny to its neighboring seaports their natural geographical advan- 
tages. I & S M-13020, Textile Products—South to S. Car. Ports, .... 1. C. C. 

, 4-15-60, Div. 3. 


73. Special Service Charges 


73.1 Terminal Services 


73.13 Absorption of Switching 


73.13 A carrier is entitled to reasonable compensation for its services, 
but is not justified in attempting to restrict traffic to its own lines by means 
of excessive charges for connection-terminal service. 178 I. C. C. 518, 521. 


Commercial coal docks at Superior and other northern Wisconsin and 
Michigan lake ports compete with Duluth operators in sale of coal at markets 
in interior points in Wis. and Minn. On shipments to those markets, failure 
to absorb switching chagres on interstate traffic at Duluth while absorbing 
them at other port cities would result in undue prejudice to Duluth shippers 
and undue preference of their competitors at those other cities. I & S 6789, 
Increased Switching Charges at Duluth, Minn.—Northern Pacific, 

I. C. C. ...., 3-34-60, Div. 3. 


74. Undue Preference or Prejudice 


74.1 Competition between the Preferred & the Prejudiced 


74.10 Generally 


74.10 It appears that proposed rates would be unduly prejudicial to 
shippers at origins in same general area which are excluded from schedules. 
I & S M-13020, Textile Products—South to 8. Car. Ports, ....I.C.C. ...., 
4-15-60, Div. 3. 

74.10 Complainants have available to them same rates, rules, and 
privileges as allegedly preferred competitors. Source of any advantage or 
disadvantage appears to be inability or disinclination of complainants to 
make straight carload shipments of steel furniture. In such circumstances, 
there is no undue preference or prejudice. No. $2989, The Pep Boys— 
Manny, Moe & Jack of Calif. v. Atchison, T. & 8S. F. Ry. Oo., .... I. C. C. 

, 4-1-60, Div. 2. 


74.3 Injury to Complainant 


74.30 Generally 


74.30 No shipper or community complained that it is being, or is 
likely to be, unduly prejudiced. Mere showing of disparity in rates resulting 
from rate reduction does not establish violation of sec. 3(1); there must be 
convincing showing of shipper or community disadvantage by reason of 
rate disparity. No such showing has here been made. I & S 7114, Malt 
Liquors—Mo., Ill. & Nebr. to Okla., .... 1. C. C. ...., 4-4-60, Div. 2. 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.01 Generally 
80.01 Delaware company was incorporated in Delaware on June 1, 
1959. Its 200 shares of outstanding stock, with par value of $5 per share, 
are entirely owned by Missouri company. It owns no property and has not 
conducted any business and apparently has been included to meet technical 


1048 I. C. C. PRACTITIONERS’ JOURNAL 





requirements of Delaware law. Its consolidation into consolidated company 
is not matter subject to Commission’s jurisdiction and portion of instant 
application requesting authority for its consolidation will be dismissed. 
F. D. 20751, Missouri-Kansas-Texas R. Co. (Del.)—Consolidation—Missouri- 
Kansas-Texas R. Co. (Mo.), & Mo.-Kansas-Texas R. Co. of Texas, 
a , 3-28-60, Div. 4. 

Support for authorization under sec. 5 and 20a of Act to a 
corporation not in existence is found in 221 I. C. C. 676. F. D. 20751, 
Missouri-Kansas-Texas R. Co. (Del.) —Consolidation—Missouri-Kansas-Texas 
R. Co. (Mo.), & Mo.-Kansas-Texas R. Co. of Texas, .... I. C. C. ...., 
3-28-60, Div. 4. 


80.02 Related Extensions 


80.02 Since extension application seeks authority to perform entirely 
new service not now performed or authorized to be performed by vendee 
and vendor, singly or in combination, it is not matter directly related to 
sec. 5 application. Compare 56 M. C. C. 695, 699. It will be disposed of 
separately. MC-F-6740, ay ied Transports Ltd.—Pur.—Charles A. 
Kuhns Delivery, Inc., .... C. C. ...., 3-23-60, Div. 4. 


80.03 Entire Transaction 


80.03 Where transaction involving control of motor carrier by rail- 
road or railroad affiliate results only in change of form, rather than in change 
in substance, proviso contained in sec. 5(2)(b) concerning findings necessary 
in such cases is not applicable. See 1M. C.C. 342, 350. See also 15 M.C. C. 
469, 472. F. D. 20751, Missouri-Kansas-Texas R. Co. (Del.)—Consolidation 
—Missouri-Kansas-Texas R. Co. (Mo.), & Mo.-Kansas-Texas R. Co. of Texas, 

, 3-28-60, Div. 4. 


80.07 Holding Companies or Persons 


80.07 Under provisions of sec. 5(3), Commission may, in its discretion, 
provide in order that Canada SS. Lines, which is not carrier as defined in Act, 
shall thereafter be considered as motor carrier and be subjected to regulation 
with respect to reports, accounts, and issuance of securities. This Commis- 
sion has not ordinarily subjected persons whose primary business is trans- 
portation in Canada to provisions of Act specified in sec. 5(3), and public 
interest does not require that C. S. L. be subjected to those provisions. 
MC-F-6740, Kingsway Transports Ltd.—Pur.—Charles A. Kuhns Delivery, 
Bin oes Ee ee C , 3-23-60, Div. 4. 


80.07 Section 5(3) of Act provides that whenever person which is not 
carrier is authorized by order under sec. 5(2) to acquire control of carrier 
or two or more carriers, it shall to extent provided in order be considered 
carrier and subjected to regulation with respect to certain provisions of Act 
which relate to reports, accounts, and so forth, of carriers. It is within 
Commission’s discretion as to whether it shall subject person to provisions 
set forth in sec. 5(3) applicable to water carriers. See 40 M. C. C. 488. 
F. D. 20526, DeBardeleben Marine Corp.—Control—Blue Stock Towing Co., 

oe , 4-12-60, Div. 4. 


80.07 Section 5(3) provides that if person which is not carrier is 
authorized by order under sec. 5(2) to acquire control of any carrier or of 
two or more carriers, such person shall, to extent provided by Commission 
in such order, be subjected to applicable provisions of Act. Primary busi- 
ness of Russell Trucking, Inc., and Sandusky Cartage, Inc., in control of 
Truck Line, is connected with transportation. Therefore, they should be 
subjected to provisions of sec. 204(a)(1) and (2), 214, and 220 of part II 
of Act, and order entered herein will so provide. MC-F-7209, Russell 
Trucking Line, Inc.—Pur. (Por.)—C. D. Ambrosia Trucking Co., 

M. C. C. , 4-20-60, Div. 4 


80.07 Main business of all three companies is directly connected with 
motor transportation, other than direct and indirect holding of Terminal’s 
stock. Under provisions of sec. 5(3) of Act, Commission may, in its discre- 
tion, provide that these noncarriers shall be considered as motor carriers 
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subject to provisions of sec. 204(a)(1) and (2) and 220 of part II, which 
relate to reports and accounts of motor carriers, and to provisions of sec. 
214, which relate to issuance of securities and assumption of obligation or 
iiability with respect to securities of others. Public interest requires that 
Star, Hoosier, and System be subjected to those provisions of Act, and order 
herein will so provide. MC-F-6809, Terminal Transport Co., Inc.—Control 
& Merger—Coats Motor Transfer Co., Inc., .... M. C. C. ...., 4-15-60, 
Div. 4. 


80.1 Administrative Policies 
80.13 Corporate Simplification 


80.13 In consideration of corporate simplification, parties should give 
consideration to elimination of all three holding ee and transfer of 
properties to Terminal. MC-F-6809, Terminal Transport Co., Inc.—Control 
& Merger—Coats Motor Transfer Co., ine., .... M. CG. c." ees, 4-15-60, 
Div. 4. 


80.2 Requisite Proof 


80.20 Generally 


80.20 Applicants’ burden of proof in these proceedings is to establish 
that consummation of proposed transactions would be consistent with public 
interest; in other words, it is incumbent upon applicants to establish affirma- 
tively that approval of transactions will assist in effectuating overall trans- 
portation policy as enunciated in Act. 321 U.S. 67. In determining whether 
such burden has been met matters which must be considered by Commission 
are well summarized in Keeshin case, 57 M. C. C. 341, where, at page 470, 
it is stated that under sec. 5 it has been and is Commission’s duty to consider 
effect which proposed new unified service will have on continuance, efficiency, 
and economy of existing carrier services, to detriment of public, whether 
it would result in offsetting advantages to public and whether approval or 
disapproval would more nearly conform with policy of Congress declared in 
National Transportation Policy. MC-F-6135, Consolidated Freightways, Inc. 
—Control—tThe Silver Fleet Motor Express, Inc., .... M. C. C. , 3-15-60, 
Commission. 


80.20 Stricter approach justified for withholding approval of proposed 
purchase of general commodity, regular-route operating rights, would not 
be appropriate to household-goods proceedings. 80 M. C. C. 87 (1959). 
MC-F-6970, Myers Transfer & Storage Co.—Pur. (Por.)—The Pioneer Stor- 
age Co., .... M.C.C. , 4-5-60, Div. 4. 


81. Control of Two or More Carriers 


81.3 Competitive Operations 
81.30 Generally 


81.30 It does not appear that Cornell would enjoy any material ad- 
vantage by reason of its private carrier operation which would enable it to 
compete on other than equal terms with other water carriers. As common 
carrier, Cornell is required to observe requirements of Act, and Commission’s 
Tules and regulations thereunder. Commission is empowered to determine 
if Cornell is engaged in unfair and destructive practices. 285 I. C. C. 107. 
F. D. 20488, Cornell Steamboat Co.—Pur., etc.—Frank A. Lowery, 

, 4-7-60, Div. 4. 


81.7 Disposition of Control Applications 


$1.73 Motor Truck—dAuthorized 


81.73 Control of Two or More Motor Truck Carriers of Property in a 
Common Interest Authorized by Div. 4, unless otherwise stated: 
Consolidated Freightways, Inc.—Control & Merger—Liberty Motor Freight 


Lines, Inc., MC-F-6278, .... M. C. C. , 3-15-60, Commission (em- 
braced in MC- F-6135). 
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81.74 Motor Truck—Denied 


81.74 Authority for Motor Carrier of Property to Control One or More 
Other Such Carriers Denied by Div. 4, unless otherwise stated: 
Consolidated ee Xe Inc.—The Silver Fleet Motor Express, Inc., MC- 

F-6135, .... M. C. C. , 3-15-60, Commission. 


81.75 Water Cenvico—Anthesinnd 


81.75 Control of One or More Water Carriers by Another Such Carrier 
Authorized by Div. 4: 


emma x Marine we fc + al.— Blue Stack Towing Co., F. D. 20526, 
. Oo. @ 


81.9 Divestiture 
81.92 Trusteed Stock 


81.92 Creation of voting trusts as means of avoiding requirements of 
sec. 5 of Act can be effective only if trusts constitute actual divestment of 
control with active power in completely independent trustee, and persons 
entering in such trust agreements in effort to avoid provisions of statute do 
so at their peril. F. D. 20526, DeBardeleben Marine Corp.—Control—Blue 
Stack Towing Co., .... I. C. C. , 4-12-60, Div. 4. 


82. Transaction Sound & Applicant Fit 


82.3 Consideration 
$2.33 Intangibles 


82.33 Findings herein will be appropriately conditioned to require that 
amount properly assigned by Terminal to its ‘“‘Other Intangible Property” 
account as result of control and merger shall be amortized over period of 
10 years. MC-F-6809, Terminal Transport Co., Inc.—Control & Merger— 
Coats Motor Transfer Co., Inc., .... M. C. C. , 4-15-60, Div. 4. 


82.5 Intercarrier Relations 
82.52 Vendor as Broker or Agent 


82.52 Vendor’s proposal to continue as booking agent for another 
household goods carrier is neither unusual nor objectionable in these cir- 
cumstances. Such was intent of two vendors in those transactions that were 
approved in 80 M. C. C. 135 at 137 and 138. MC-F-6970, Myers Transfer & 
Storage Co.—Pur. (Por.)—The Pioneer Storage Co., .... M. C. C. ...., 
4-5-60, Div. 4. 


82.6 Patron Relations 
82.60 Generally 


82.60 While Commission may give consideration to industrial relation- 
ship between Cornell and parent company in determining whether particular 
transaction is consistent with public interest, it is not fact of controlling 
importance. As shown by decisions, there are numerous water carriers 
industrially controlled and authorized to conduct operations under water- 
carrier provisions of Act. Compare 250 I. C. C. 26, 31; 250 I. C. C. 57, 61; 
285 I. C. C. 506; 250 I. C. C. 477,480; and 285 I. C. C. 439. F. D. 20438, 
Cornell Steamboat Co.—Pur., etc.—Frank A. Lowery, .... I. C. C. 
4-7-60, Div. 4. 


82.7 Unauthorized Consummation 
82.74 Public Interest 
82.74 Control of Blue Stack by DeBardeleben has been shown to be 
consistent with public interest in all respects except for unlawful consum- 
mation of transaction in advance of approval. Violation of Act, while not 
to be condoned, is not necessarily bar to granting of application if it has 
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been shown to be consistent with that interest in other respects. See 
56 M. C. C. 329. F. D. 20526, DeBardeleben Marine Corp.—Control—Blue 
Stack Towing Co., o a & , 4-12-60, Div. 4. 


82.8 Violation of Law or Regulation 
82.82 Safety Regulations 


82.82 Record in instant proceeding shows that changes have been 
made in records and operating practices designed to bring about compliance 
with requirements of findings in revocation case, and vendee contends that 
Commission’s safety inspector has stated that it now is in satisfactory com- 
pliance. Fact, therefore, that vendee has been found unfit in prior proceed- 
ing would not preclude making contrary finding herein, if warranted, based 
on later record. See 60 M. C. C. 541, and 70 M. C. C. 389. MOC-F-6608, 
Eagle Motor Lines, Inc.—Pur.—Whitfield Truck Line, .... M. C. ame 
3-30-60, Div. 4. 


83. Prior Utilization of Authority 


83.0 Generally 
83.02 Irregular-Route Common Carrier 


83.02 An irregular-route carrier is only required to submit evidence 
showing that it has rendered substantial service to representative number 
of points within its authorized territory in order to support conclusion that 
its operations have been substantial and continuous. As a rule, Commission 
has withheld approval of transactions involving disposition of both regular 
and irregular-route rights, and considered such rights dormant, only where 
evidence clearly shows that service to and from particular points or areas 
has been abandoned or discontinued for substantial periods of time and 
other evidence to overcome conclusion of dormancy has not been presented. 
See 75 M. C. C. 659. MC-F-7037, Central Wis. Motor Transport Co.—Pur.— 
Carlstedt Motor Service, Inc., .... M. C. C. , 3-30-60, Div. 4. 


83.1 Necessary Proof 
83.10 What Applicant Must Show 


83.10 Where transaction contemplates sale of irregular-route special- 
commodity rights, such as here, applicants are not required to show that 
service has been provided to and from all points within defined area to 
support conclusion that operating rights have been actively utilized. Evi- 
dence presented must be sufficient to show that representative or continuous 
operation has been performed, and need not necessarily include shipper evi- 
dence if it is otherwise established that shipping public is actively support- 
ing existing service. See 65 M. C. C. 752 and 70 M. C. C. 317. MOC-F-7199, 
Penbrook Hauling Company, Inc.—Pur. (Por.)—George P, Cooper & 
Howard M. Mesharer, .... M. C. , 4-12-60, Div. 4. 


83.2 Degree of Utilization 
838.25 Operation to Best of Ability 


83.25 Vendor’s operations were commensurate with its resources con- 
sidering scope of its service and vendor’s operations after negotiations with 
vendee began are entitled to as much weight as those before, no change in 
sporadic pattern being observed. 80 M. C. C. 135, 144. MO-F-6970, — 
Transfer & Storage Co.—Pur. (Por.)—The Pioneer Storage Co 

4-5-60, Div. 4. 


” 


83.3 Reinstitution of Operation 
83.35 Proposal by Vendee 
83.35 In view of issue raised as to service at specified points, it was 
incumbent upon applicants, in meeting their burden of proof, to show nature 


and extent of service rendered by Silver Fleet at those points. Applicants 
apparently concede that points have not been served. In absnce of any such 
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service, it is necessary that they establish that resumption of service, under 
control of Consolidated, would meet public need not otherwise being ade- 
quately met. MC-F-6135, Consolidated oe gene Inc.—Control—The 
Silver Fleet Motor Express, Inc., .... M. C. ..++, 8-15-60, Commission. 

83.35 Record herein justified conclusion _ present and future traffic 
requirements in stated area warrant resumption of service formerly carried 
on by vendor. See 285 I. C. C. 315. F. D. 20488, Cornell Steamboat Co.— 
Pur., etc.—Frank A. Lowery, .... I. C. C. ...., 4-7-60, Div. 4. 


83.4 Operation Required by Public Interest 
88.40 Generally 


83.40 It is clear that certain shippers have long since become depend- 
ent on such operations for their transportation, and that unification as pro- 
posed herein would assure continuance of such service in public interest. 
MC-F-6608, Eagle Motor Lines, Inc.—Pur.—wWhitfield Truck Line, 

M. C. C. ...., 3-30-60, Div. 4. 


83.40 Mere desire on part of prospective purchaser of operating rights 
to engage in what in effect amounts to new service, unsupported by any evi- 
dence of need therefor, does not afford sufficient basis for a finding that 
proposed transaction would be in public interest. 265 I. C. C. 611, 265 
I. C. C. 759. F. D. 20438, Cornell Steamboat Co.—Pur., etc.—Frank A. 
Lowery, .... I.C.C. ...., 4-%-60, Div. 4. 


83.9 Transfer of Dormant Franchises 
83.92 Cancellation of Dormant Portion—Motor Truck 


83.92 Evidence of operations under vendor’s irregular-route authority 
consists of eight movements of benzyl chloride to Cincinnati. It is obvious 
that vendor’s irregular-route rights to and from other points are dormant. 
Findings will be conditioned to provide that irregular-route rights purchased, 
except to and from Cincinnati, shall be cancelled concurrently with consum- 
mation of transaction. MC-F-6740 Kingsway Transports Ltd.—Pur.—Charles 
A. Kuhns Delivery, Inc., .... M. C. C. ...., 3-23-60, Div. 4. 


83.92 Evidence points to conclusion that vendor’s regular route opera- 
tions as to certain Ohio points, as well as Gypsum and Port Clinton, are 
dormant and that, as result, approval of any transfer of operating authority 
to vendee would require, as condition thereto, cancellation of authority to 
serve those points. MO-F-7023, Associated Truck Lines, Inc.—Pur. (Por.)— 
Geo. F. Alger Co., .... M. C. C. ...., 4-12-60, Div. 4. 


84. New Service Doctrine 


84.1 New Through Operation 
84.11 Previous Interchange 


84.11 Since vendee would substitute single-line service for two-line 
service which has been in existence for about 8 years, it cannot be said that 
proposed single-line service would be new service competitive with protest- 
ants or that protestants would lose any interline traffic from vendee or 
vendor. Compare 60 M. C. C. 427, and 65 M. C. C. 795. MC-F-6608, Eagle 
Motor Lines, Inc.—Pur.—Whitfield Truck Line, .... M. C. C. ...., 3-30-60, 
Div. 4. 


84.11 Importance in a sec. 5 proceeding of factor of quantum of traffic 
interlined in past by applicants pertains entirely to greater issue of manner 
and extent which transaction will affect operations of competing carriers. 
In other words, a substantial interline of traffic between applicants in past 
is generally indicative of fact that existing carriers have already been faced 
with, and adjusted to, competition of their joint line service. Under these 
circumstances it can be fairly concluded, in most instances, that approval of 
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transaction would cause little impairment in existing services of competing 
carriers. At opposite extreme, in instances where applicants have not inter- 
lined traffic moving between their respective areas of operation with one 
another or other carriers, it is similarly evident that their unification could 
readily result in serious disruption of present competitive balance and 
impairment of operations and services of competing carriers. It should be 
emphasized, however, that past interchange constitutes only one element in 
appraisal of effects transaction would likely have upon operations and serv- 
ices of existing carriers, and by itself, is not controlling in determination of 
ultimate issue. Compare 75 M. C. C. 693, and also 80 M. C. C. 79. MC-Fw 
61385, Consolidated Freightways, Inc.—Control—The Silver Fleet Motor Ex- 
press, Inc., .... M. C. C. ...., 3-15-60, Commission. 


84.2 Changed Pattern of Operation 
84.28 Combination of Irregular Authority 


84.23 Vendee will be expected to maintain separate characteristics of 
regular and irregular-route service in operating under unified authority. 
MC-F-7087, Central Wis. Motor Transport Co.—Pur.—Carlstedt Motor Serv- 
ice, Inc., .... M. C. C. ...., 3-30-60, Div. 4. 


84.24 Combination of Regular & Irregular Authority 


84.24 Considering length of time applicants have been performing an 
interline service between Birmingham and New Orleans, any doubt as to 
vendee’s ability to maintain separate nature of regular and irregular-route 
authorities, on northbound movements, standing alone, is not so serious as 
to require denial of application, and proposed transaction may properly be 
found to be consistent with public interest. MC-F-6608, Eagle Motor Lines, 
Inc.—Pur.—Whitfield Truck Line, .... M. C. C. ...., 3-30-60, Div. 4. 


84.3 Duplication of Authority 


84.30 Generally 


84.30 More recently, Commission has usually followed practice, if 
maintenance of separate corporate entity is permitted, of imposing condition 
requiring cancellation of operating rights of one or other of commonly-con- 
trolled carriers, to eliminate duplicating operating authority. MC-F-6135, 
Consolidated Freightways, Inc.—Control—The Silver Fleet Motor Express, 
Inc., .... M. C. C. ...., 3-15-60, Commission. 


84.30 For many years, Commission has been averse to authorizing 
transactions result of which would be creation, preservation, or extension of 
operations by separate carriers under common control, which operations, 
except for such common control, would be competitive to each other. 70 
M. C. C. 556. Such separate maintenance of operations generally creates 
waste, complicates regulation, and tends to confuse public. MC-F-7199, 
Penbrook Hauling Company, Inc.—Pur. (Por.)—George P. Cooper & Howard 
M. Mesharer, .... M. C. C. ...., 4-12-60, Div. 4. 


84.82 Route 


84.32 Separation of regular and irregular routes is not objectionable 
per se, separation being dependent in each case upon facts presented as to 
particular separation sought. 


Transaction, if approved as proposed, would permit both vendee and 
vendor to operate from and to points in same general area transporting same 
commodities, only distinction being that one would operate under regular 
routes and other under irregular-route rights. Result would be that two 
competitive services would evolve in lieu of present single operation of 
vendor. No evidence has been presented by applicants to justify need for 
separate services of vendee and vendor in same general area, nor to show 
that services of existing carriers are inadequate. Denied. MC-F-7028, 
Associated Truck Lines, Inc.—Pur. (Por.)—Geo. F. Alger Co., .... M. C. C. 
see, 4-12-60. Div. 4. 
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84.33 Registrable Intrastate Authority 


84.33 To obviate possibility of vendor using State certificate as basis 
for institution operations in interstate or foreign commerce under partial 
exemption of second proviso of sec. 206(a) of Act, Commission on occasion 
has conditioned its approval so as to preclude holder of intrastate certificate 
from using it as basis for conducting operations under proviso competitive 
to those operated under certificate from Commission. See 70 M. C. C. 568. 
Findings will be similarly conditioned here. MC-F-7087, Central Wis. Motor 
Transport Co.—Pur.—Carlstedt Motor Service, Inc., .... M. C. C. ...., 
3-30-60, Div. 4. 


84.34 Protective Conditions 


84.34 Examiner recommended granting of application, subject to con- 
ditions requiring cancellation of certain of operating authority of Blue Stack, 
to extent it is duplicated by operating authority of Coyle Lines, Incorporated, 
(Coyle). Latter is also carrier by water subject to Act and is controlled by 
DeBardeleben. Findings will be conditioned in same manner. F. D. 20526, 
DeBardeleben Marine Corp.—Control—Blue Stack Towing Co., .... I. C. C. 

, 4-12-60, Div. 4. 


85. Sound Transportation Conditions 


85.0 Generally 
85.01 Corporate Simplification 


85.01 Continued maintenance of separate corporate existence of Texas 
company with its separate board of directors, officers, stockholders’ meetings, 
etc., would defeat purpose of application herein and compliance with State 
constitution and statutes by consolidated company would hinder economy 
and efficiency in operation and service to public and thereby impose an undue 
burden upon interstate commerce. See 2901.C.C. 5. F. D. 20751, Missouri- 
Kansas-Texas R. Co. (Del.)—Consolidation—Missouri-Kansas-Texas R. Co. 
(Mo.) & Mo.-Kansas-Texas R. Oo. of Texas, .... I. C. C. ...., 3-28-60, 
Div. 4 


85.1 Service 
85.12 Single-Line 


85.12 Only point of contact of routes of two carriers is at New Orleans, 
and one is essentially an operator of inland equipment, other seagoing 
equipment. Consequently, any interline arrangement between them must 
contemplate transfer of lading at New Orleans or acquisition by one or other 
of new highly specialized equipment that could be operated in both services. 
Transaction would not result in new single-line service, requiring proof of 
public convenience and necessity. F. D. 20526, DeBardeleben Marine Corp. 
—Control—Blue Stack Towing Co., .... I. C. C. ...., 4-12-60, Div. 4. 


85.3 Competitive Effect 
85.30 Generally 


85.30 While Consolidated’s size, facilities, and resources will un- 
doubtedly make it greater competitive factor than named carriers have con- 
stituted individually in past, such does not, standing alone, constitute basis 
to deny a transaction presented under provisions of sec. 5. MO-F-6135, Con- 
solidated Freightways, Inc.—Control—The Silver Fleet Motor Express, Inc., 

.. M.C. C. ...., 3-15-60, Commission. 


85.32 Impairment of Competitive Operation 


85.32 MC-F-6135, Consolidated a Inc.—Control—The 
Silver Fleet Motor Express, My osce ee WO ...-, 3-15-60, Commission, 
(please see 84.11, Same Title). 
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85.32 As to Silver Fleet, Bell, and Rutherford cases, evidence estab- 
lishes with reasonable certainty that transactions would adversely affect 
ability of Central and Express to maintain efficiency and economy of their 
present services. In view thereof, and of absence of any showing that those 
transactions would result in advantage to public which would more than 
offset disadvantages set forth, these applications will be denied. MC-F-6135, 
Consolidated Freightways, Inc.—Control—The Silver Fleet Motor Express, 
Inc., .... M. C. C. ...., 3-15-60, Commission. 


85.33 Proof of Impairment 


85.33 Evidence introduced by protestants is of little value in apprais- 
ing possible effect which this transaction and service which vendee would 
render under unified rights may have on their operations. They submitted 
no evidence showing tonnage transported, their revenue and net income, 
their financial condition, or evidence which would permit an estimate of 
effect which discontinuance of service by vendor and its resumption by 
vendee had on their tonnage, revenue, and service. On this record, there is 
no basis for concluding that transaction, or service which vendee would 
render under unified rights would be harmful to operations or service of 
competing carriers, or that there is insufficient traffic available in area to 
support vendee’s service as well as that of protestants. MO-F-7037, Central 
Wis. Motor Transport Co.—Pur.—Carlstedt Motor Service, Inc., .... M. C. C. 
...-+, 3-30-60, Div. 4. 

85.33 Protestants’ apprehensions of transaction’s result are too general 
to be accorded substantial weight. 65 M. C. C. 781, 784. MC-F-6970, Myers 
Transfer & Storage Co.—Pur. (Por.)—The Pioneer Storage Co., 

M. C. C. ...., 4-5-60, Div. 4. 


85.4 Effect Upon Employees 
85.41 Railroad 
85.41 257 I. C. C. 177 conditions imposed. F. D. 20751, Missouri- 
Kansas-Texas R. Co. (Del.)—Consolidation—Missouri-Kansas-Texas R. Co. 


(Mo.), & Mo.-Kansas-Texas R. Co. of Texas, .... I. C. C. ...., 3-28-60, 
Div. 4. 


86. Leases & Operating Agreements 


86.3 Trackage or Operating Agreements 
86.31 Original Railroad Agreement 
86.31 Original Railroad Joint Facility Agreements Approved by Div. 4: 


Chicago, R. I. & P. R. Co. et al—Abandonment, etc.—Bet. Beacon & Eddy- 
ville, Iowa, F. D. 20975, 4-7-60. 


Detroit, Toledo & Ironton R. Co.—Abandonment at Waverly, Ohio, F. D. 
20894, 4-5-60. 


Great Northern Ry. Co.—Trackage Rights, etc.—Duluth, Missabe & Iron 
Range Ry. Co., F. D. 20892, 3-22-60. 


87. Disposition of Unification Applications 


87.1 Merger 
87.11 Railroad—Approved 
87.11 Unification by Merger, Purchase or Acquisition of Properties 
of Two or More Railroads Authorized by Div. 4: 


Missouri-Kansas-Texas R. Co. (Del.)—-Consolidation—Missouri-Kansas-Texas 
R. Co. (Mo.), & Missouri-Kansas-Texas R. Co. of Texas, F. D. 20751, 
cove Be We We cs eey OOOO 
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87.18 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Property Author- 
ized by Div. 4, unless otherwise stated: 


Arrow Trucking Co.—Pur.—Jack H. Harder, MC-F-6883, 4-4-60. 
Briggs Transp. Co.—Control & Merger—Minnetonka Motor Exp., Inc., MC-F- 


7299, 4-20-60. 
Central Wis. Motor Transport Co.—Pur.—Carlstedt Motor Service, Inc., MC- 
F-7037, .... M. C. C. ...., 3-30-60. 
Consolidated Freightways, Sno —PurBetes Cargo, Inc., MC-F-6276, 
M. C. C. ...., 3-15-60, Commission (embraced in MC-F-6135). 
Eagle Motor Lénes, Inc.—-Pur.—Whitfield Truck Line, MC-F-6608, 
M. C. C. ...., 3-30-60. 


Kingsway Transports Ltd.—Pur.—Charles A. Kuhns Delivery, Inc., MC-F- 
6740, .... M.C.C. ...., 3-23-60. 


Terminal Transport Co., Inc.—Control & Merger—Coats Motor Transfer Co., 
Inc., MC-F-6809, .... M. C. C. ...., 4-15-60. 


87.17 Motor Truck Lines—Denied 


87.17 Unification by Consolidation, Merger or Purchase of Entire 
Operating Authority of Two or More Motor Carriers of Property Denied by 
Div. 4, unless otherwise stated: 


Consolidated Freightways, Inc—Control & Merger—Bell Lines, Inc., MC-F- 


6237, .... M. C. C. ...., 3-15-60, Commission (embraced in MC-F- 
6135). 

Control & Merger—Rutherford Freight Lines, Inc., MC-F-6255, 

M. C. C. ...., 3-15-60, Commission (embraced in MC- 


F-6135). 


87.2 Purchase of Portion of Franchise 
87.23 Motor Truck Lines—Approved 


87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 4: 


Meyers Transfer & Storage Co.—The Pioneer Storage Co., MC-F-6970, 
M. C. 


C. ...., 4-5-60. 
Russell Trucking Line, Inc. D. Ambrosia Trucking Co., MC-F-7209, 
M. C. C. ...., 4-20-60. 


87.27 Motor Truck Lines—Denied 
87.27 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Denied by Div. 4: 
Associated Truck Lines, Inc.—Geo. F. Alger Co., MC-F-7023, .... M. C. C. 
, 4-12-60. 


Sentech: Hauling Co., Inc.—George P. Cooper & Howard M. Mesharer, MC- 
F-7199, .... M. C. C. ...., 4-12-60. 
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index numbers in text of index, as listed below: 
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Alternate Routes or Gateways (Franchises) 25.08-25.09 
Disposition of Applications (Franchises) 27.11-27.73 
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Aldi, Jr., James, & Nicholas Irvolino (now retitled N. & J. Tubing & 
Reeling Co., Inc.) Conversion Proceeding (npr) 21.81, 27.31* 
Alpha Picoline—Detroit, Mich. to Indianapolis, Ind. 53.40, 62.03, 64.30, 67.54 
American Bread Co. v. Atchison, T. & S. F. Ry. Co. et al. 13.70, 57.32, 62.04, 66.81 
American Stores Co. v. Akron, C. & Y. R. Co. 11.94, 11.95, 13.70, 13.80, 67.17 
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Anderson, Lavell, Com. Car. “Grandfather” App. (npr) 20.40, 20.43, 27.32* 
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Ext.—tTrailer & Cargo Containers from Wis. Points (embraced in 
Vincent Montone Transp., Inc. Com. Car. App.) (npr) 27.31° 
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in Vincent Montone Transp. Inc. Com. Car. App.) (npr) 27.31° 
Ext.—Trailer Bodies & Cargo Containers from Luzerne County, Pa. 
(embraced in Vincent Montone Transp. Inc. Com. Car. App.) (npr) 27 52* 
Arrow Trucking Co.—Pur.—Harder, Jack H. (npr) 87.13* 
Assembling Commodity Rates—Manchester, N. H. to Mass. 16.52, 55.83, 67.99, 70.28 
Associated Truck Lines, Inc.—Note & Assumption of Obligations (em- 
braced in Associated Truck Lines, Inc.—Pur. (Por.)—Geo. F. 
Alger Co.) 33.54* 
Associated Truck Lines, Inc.—Pur. (Por.)—Geo. F. Alger Co. 
13.74, 16.22, 18.32, 83.92, 84.32, 87.27* 


Ball Motor Service, Inc. Cont. Car. App. (npr) 05.20, 24.55, 26.71, 27.42° 
Barrett, LL N. & R. H., Cont. Car. App. (npr) 24.03, 24.55, 27.42° 
Briggs Transp. Co.—Control & Merger—Minnetonka Motor Express, Inc. 

(npr) 87.13* 
Brown & Williams Construction Co. Cont. Car. App. (npr) 05.23, 24.03, 24.60, 27.42* 
Bywaters, Harry, Conversion Proceeding (npr) 21.81, 23.70, 27.31° 


C & H Transp. Co., Inc. Ext.—Louisiana (npr) 25.07, 27.32* 

Caccavale, M. & J., Conversion Proceeding (npr) 21.81, 27.31* 

Camshafts & Crankshafts—Ohio to McCook, IIl. 55.83, 64.31, 67.76 

Central & Southern Truck Lines, Inc. Conversion Proceeding (npr) 

21.00, 21.02, 21.81, 27.31° 

Central Transport, Inc. Com. Car. App. (npr) 22.54, 24.13, 24.60, 27.32* 
Central Wis. Motor Transport Co.—Pur.—Carlstedt Motor Service, Inc. 

83.02, 84.23, 84.33, 85.33, 87.13* 

Chemical Tank Lines, Inc. Ext..—Louisiana, Mo. (npr) 21.22, 27.31* 
Chesapeake Motor Lines, Inc. Ext.—Meats (npr) (embraced in Chesa- 

peake Motor Lines, Inc. Ext.—Perishable Foods) 27.32° 

Ext.—Perishable Foods (npr) 17.43, 24.09, 27.32* 
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Cnicago & Eastern Ill. R. Co. Bonds (npr) 


33.21° 
Chicago, M. S. P. & P. R. Co.—Discontinuance of Service—Bet. La Crosse, 


Wis. & Austin, Minn. 29.03, 29.23, 29.25, 29.32, 29.41, 29.45 
Chicago, R. I. & Pac. R. Co. et al.—Abandonment, etc.—Bet. Beacon & 

Eddyville, Iowa (npr) 27.11*, 29.45, 29.91%, 86.31* 
Childress, Kenneth, (See C. E. Reynolds) Conversion Proceeding 21.81, 27.31* 
Coastal Stages, Inc. Ext.—Georgiana, Ala. (npr) 20.12, 23.71, 24.01, 27.21* 
Coastal Tank Lines, Inc. Ext.—W. Va. 02.14, 24.57, 27.32° 
Commercial Oil Transport Ext.—Ala. (npr) 21.02, 22.54, 24.13, 27.31* 


Consolidated Freightways, Inc.—Control & Merger—Bell Lines, Inc. (em- 
braced in Consolidated Freightways, Inc.—Control—The Silver 
Fleet Motor Express, Inc.) 87.17* 
Consolidated Freightways, Inc.—Control & Merger—Liberty Motor 
Freight Lines, Inc. (embraced in Consolidated Freightways, Inc. 
—Control—The Silver Fleet Motor Express, Inc.) 81.73* 
Consolidated Freightways, Inc.—Pur.—Motor Cargo, Inc. (embraced in 
Consolidated Freightways, Inc.—Control—The Silver Fleet Motor 
Express, Inc.) 87.13* 
Consolidated Freightways, Inc.—Control & Merger—Rutherford Freight 
Lines, Inc. (embraced in Consolidated Freightways, Inc.—Control 
—The Silver Fleet Motor Express, Inc.) 87.17* 
Consolidated Freightways, Inc.—Control—The Silver Fleet Motor Ex- 
press, Inc. 02.10, 02.14, 31.30, 80.20, 81.74*, 83.35, 84.11, 84.30, 85.30, 85.32%, 85.32 
Consolidated Freightways, Inc.—Securities (embraced in Consolidated 
Freightways, Inc.—-Control—The Silver Fleet Motor Express, 
Inc.) 33.53 
Consolidated Truck Service, Inc. Com. Car. “Grandfather” App. 
05.00, 20.40, 21.02, 27.32* 
Consolidation of Freight Forwarder Shipments 56.01, 70.10, 70.23, 70.24, 70.29 
Contract Car. Service, Inc. Ext.—Trona, Calif. (npr) 24.10, 27.42* 
Contract Freighters, Inc. v. Atchison, T. & S. F. Ry. Co., et al. (em- 
braced in Malt Liquors—Mo., Ill. & Nebr. to Okla., I & 8S) 
Contract Freighters, Inc. Ext.—Mo. & Iowa (npr) 24.01, 24.18, 24.70, 24.71, 27.32* 
Cornell Steamboat Co. Ext.—Freighting (embraced in Cornell Steamboat 
Co. et al.—Pur., etc.—Frank A. Lowery) 27.52° 
Cornell Steamboat Co.—Pur., etc.—Frank A. Lowery 
15.31, 18.57, 24.01, 81.30, 82.60, 83.35, 83.40 


Curtis, Inc. Ext.—Baltimore, Md. (npr) 24.42, 26.71, 27.32* 





Dahlen Transport, Inc. Ext.—Acids & Chemicals (npr) 16.70, 24.01, 27.32* 


Dahlman, H. A., Conversion Proceeding (npr) 21.81, 27.31* 
Davenport & Johnston Trucking, Inc. Cont. Car. “Grandfather” App. 
(npr) 20.40, 20.43, 21.11, 27.31* 


Dealers Transit, Inc. v. Leonard Bros. Transfer & Storage Co., Inc. (em- 
braced in Leonard Bros. Transfer & Storage Co., Inc. Ext.— 
Trailers) 

Dealers Transit, Inc. Ext.—Trailer Bodies & Cargo Containers from 
Luzerne County, Pa. (embraced in Vincent Montone Transp., Inc. 


Com, Car. App. (npr) 27.32° 
Ext.—Trailers from Luzerne County, Pa. (embraced in Vincent Mon- 
tone Transp., Inc. Com. Car. App. (npr) 27.32° 


DeBardeleben Marine Corp. et al.—Control—Blue Stack Towing Co. 
80.07, 81.75%, 81.92, 82.74, 84.34, 85.12 
Detroit, Toledo & Ironton R. Co.—Abandonment—Waverly, Ohio (npr) 
27.11°, 29.45, 29.91%, 86.31* 
Detroit, Toledo & Ironton R. Co.—Trackage Rights, etc.—Norfolk & 
Western Ry. Co. (embraced in Detroit, Toledo & Ironton R. Co.— 
Abandonment—Waverly, Ohio) (npr) 
Distribution Rates—Philadelphia to Del., N. J., & Pa. 64.11, 67.99, 70.28 
Dixie-Pacific Refrigerated Service, Inc. Com. Car. “Grandfather” App. 
20.40, 20.43, 27.32* 
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Dotseth, Wm.—Clear Lake, Wis. to Southwest (embraced in Dotseth, 
Wm., Ext.—Green Isle, Minn. to Five Western States) (npr) 27.31° 
Ext.—Green Isle, Minn. to Five Western States (npr) 
13.70, 21.21, 21.54, 21.72, 26.43, 27.31° 


Eagle Motor Lines, Inc.—Whitfield Truck Lines 82.82, 83.40, 84.11, 84.24, 87.13* 
Eichelberger, R. J., Conversion Proceeding (npr) 17.00, 27.31* 
Elliott Truck Line, Inc. Ext.—Dry Fertilizer (npr) 
20.18, 21.22, 21.59, 24.01, 24.13, 24.15, 27.31°* 
Ellis Petroleum Transport, Inc. Conversion Proceeding (npr) 27.31° 
Emery Transp. Co. Ext.—Albert Lea, Minn.(npr) 24.42, 24.68, 24.78, 27.41° 
Ext.—Nebr. & S. Dak. (npr) 20.22, 24.50, 26.76, 27.41° 
Erickson Transport Corp. Ext.—Wine (npr) 24.01, 26.71, 27.31° 
Ex-River Coal—Mount Vernon, Ind. to Chicago District 67.31 


Farmers Dairies, a Partnership, et al.—Investigation of Operations (npr) 
05.90, 05.93, 23.60 
Fielden, Daniel, Com. Car. “Grandfather” App. (npr) 20.40, 21.10, 27.31* 
Fleetline, Inc. Conversion Proceeding (npr) 21.40, 21.59, 21.81, 27.31* 
Foodstuffs—Florida to South & Midwest 64.03, 67.80 
Foodstuffs, Paper, Paints—Buffalo, Chicago, Milwaukee 
16.23, 16.52, 64.10, 64.15, 67.09 
Foodstuffs—Swedesboro Transp. Co. 55.81, 67.82 
Foote Mineral Co. v. Atchison, T. & S. F. Ry. Co., et al. 60.30, 62.01, 62.32, 67.32 
Forwarder Volume Commodity Rates Bet. Chicago & New York 
02.10, 21.60, 21.78, 53.75, 55.01, 55.26, 67.01, 70.28 
Fresh, Salted Meats—Twin Cities, Minn. to Cleveland, Ohio 64.03, 64.11, 67.83 
Fresno-Albuquerque Truck Line, Inc. Ext.—Golden, Colo. 13.70, 21.21, 23.50, 27.31* 
Fullmer, W. C., Transfer, Inc. Conversion Proceeding (npr) 21.81, 27.32* 


Gay, C. C., Ext.—Brunswick, Ga. (npr) 24.10, 27.32* 
Givens, Wm. A., Conversion Proceeding (npr) 21.02, 21.81, 27.31° 
Glassware—Okla. to Chicago, Ill. & St. Louis, Mo. 55.80, 64.14, 65.15, 67.94 
Gould, R. A., Conversion Proceeding (npr) 21.81, 27.32° 
Grain—From C. & N. W. in Nebr. via Lower Mo. River Markets 54.80, 67.11 
Graver, C., Trucking, Ext.—Pennsylvania Territory (npr) 26.74, 27.31° 
Great Lakes Forwarding Corp. Ext.—Maine (npr) 27.32* 
Great Northern Ry. Co.—Trackage Rights, Inc.—Duluth, Missabe & Iron 

Range Ry. Co. (npr) 27.11%, 29.45, 29.91°, 86.31° 
Greyhound Corp. Ext.—Conn. & N. J. 26.73, 27.21* 
Griffin House Trailer Towing, Inc. Com. Car. App. (npr) 24.11, 24.14, 27.32* 
Growers Cold Storage Co., Inc. Conversion Proceeding (npr) 21.02, 21.81, 27.31* 
Grubb Motor Lines, Inc. Com. Car. App.—Sec. 7(c) (npr) 20.40, 27.31* 
Gypsum Haulage, Inc. Ext.—Building Materials from Baltimore, Md. 

(embraced in Gypsum Haulage, Inc. Ext.—Building Materials 

from Burlington, N. J.) (npr) 27.41° 
Gypsum Haulage, Inc. Ext.—Building Materials from Burlington, N. J. 

(npr) 24.24, 26.74, 27.41° 
Hare, O. L., Conversion Proceeding (npr) 21.81, 27.31° 
Helm’s Express, Inc. Stock (npr) 31.0, 33.63* 
Hollister, Joseph, Conversion Proceeding (npr) 21.81, 27.32° 


In the Matter of Administrative Ruling No. 102 02.00, 11.12, 21.00, 21.90 
Increased Switching Charges at Duluth, Minn.—Northern Pacific 
16.23, 16.65, 42.50, 42.61, 49.22, 64.01, 73.13 
Indianhead Truck Line, Inc. (embraced in Dahlen Transport, Inc.) 
(npr) Ext.—Acids & Chemicals 27.32* 
Interpretaticn of Operating Rights—Returned Containers 21.00 
Iron & Steel Articles—Minnequa, Colo. to Wichita, Kans. 67.61, 70.41 


JI & M Transp. Co., Inc. Ext.—Albany, Ga. (embraced in J & M Transp. 
Co., Inc. Ext.—Dawson, Ga.) (npr) 27.32° 
Ext.—Dawson, Ga. (npr) 24.13, 27.32* 
Jack’s Fast Freight, Inc. Com. Car. App. (npr) 17.43, 26.71, 27.32° 
Jones, R. G., Conversion Proceeding (npr) 21.81, 27.31° 
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Keal Driveaway Co. Ext.—Exton, Pa. (npr) 24.03, 26.71, 27.42° 
Kelly’s Creek R. Co.—Construction, etc.—Kanawha County, W. Va. (npr) 
18.57, 20.01, 21.02, 27.11%, 29.91° 
Kenosha Auto Transport Corp. Ext.—Trailers & Cargo Containers from 
Luzerne County, Pa. (embraced in Vincent Montone Transp., Inc. 
Com. Car. App.) (npr) 27.32° 
Kingsway Transports Ltd.—Pur.—Charles A. Kuhns Delivery, Inc. 
02.25, 15.03, 21.50, 80.02, 80.07, 83.92, 87.13* 


Kreutzer, L. J.—Cans (npr) 26.76, 27.41° 
Kuntzman, R., Inc. Ext.—Ohio (npr) 21.02, 24.01, 27.31* 
Labertew, R. E., Ext.—Bananas (npr) 17.48, 24.50, 27.31° 
Lamkey, R. S., Com. Car. App. (npr) 24.01, 27.31* 
Leonard Bros. Transfer & Storage Co., Inc. Ext.—Trailers 20.10, 22.01, 26.71, 27.32* 
Leonhardt Trucking, Inc. Conversion Proceeding (npr) 21.81, 27.31° 
Livestock & Poultry Feed—Mo. to Ark. 16.23, 64.11, 67.11 
Lumber—Idaho & Mont. to Ind. & Mich. 16.23, 17.54, 67.55 
Maloney, F. T. & M. K., Broker Ext. App. 21.19, 27.71%, 27.72 
Malt Liquors—Mo., Ill. & Nebr. to Okla. 18.41, 55.23, 55.70, 64.10, 67.84, 74.30 
Manfredi Motor Transit Co. Ext.—Houston, Texas 24.01, 27.42° 
Mangum Trucking Co., Inc. Com. Car. “Grandfather” App. 20.40, 27.31° 
Matlack, E. B., Inc. Ext.—Newark, Ohio (npr) 24.14, 27.31° 
Ext.—Toledo, Ohio (npr) 24.01, 26.71, 26.74, 27.32* 
Maxwell Co. Ext.—Hamilton County, Ohio 22.54, 27.41° 
McClendon, Glenn, Trucking Co., Inc. Ext.—Glass Bottles (npr) 24.09, 26.71, 27.32* 
McElroy, W. A., Conversion Proceeding (npr) 21.21, 21.81, 27.31° 
McKinley, Sam (now retitled McKinley Auto Transport, Inc.) Ext.— 
Kalamazoo, Mich. (npr) 15.21, 21.72, 26.74, 27.31* 
Metz, Agnes, Conversion Proceeding 21.81, 27.32* 


Miller, J. T., (now retitled Miller Truck Line, Inc.) Conversion Proceeding 
21.02, 21.81, 27.81* 
Missouri-Kansas-Texas R. Co. (Del.)—Consolidation—Missouri,Kansas- 
Texas R. Co. (Mo.), & Missouri-Kansas-Texas R. Co. of Texas 
15.03, 33.51%, 34.0, 80.01, 80.03, 85.01, 85.41, 87.11° 
Montone, Vincent, Transp., Inc. Com. Car. App. (npr) 21.21, 24.14, 24.70, 27.31° 
Moore Motor Freight Lines, Inc. Com. Car. “Grandfather” App. (npr) 
20.43, 21.11, 27.31° 
Myers Transfer & Storage Co.—Pur. (Por.)—The Pioneer Storage Co. 
80.20, 82.52, 83.25, 85.33, 87.23* 


N. & J. Tubing & Reeling Co., Inc. Conversion Proceeding (see James 


Aldi, Jr. & Nicholas Irvolino) (npr) 21.81, 27.31° 
Nadeau Transport, Ltd. Conversion Proceeding 21.81, 27.31° 
Nebraska-Eastern Express, Inc. Conversion Proceeding (npr) 21.81, 27.31° 
Nelsen, H. G., Conversion Proceeding (npr) 21.81, 27.31* 
New Jersey & N. Y. R. Co. Reorganization (npr) 35.99 


New York Central R. Co.—Discontinuance of Service—St. Lawrence Div. 
16.10, 29.03, 29.11, 29.23, 29.30, 29.31 


New York Central R. Co. BS-Ap. 14278 46.31, 46.40° 
New York Central R. Co. BS-Ap. 14387 46.32 
North American Van Lines, Inc. Stock 33.93* 
Northern Pacific Ry. Co. Equipment Trust Certificates (npr) 33.12* 


Northern Pacific Switching Charges—Duluth, Minn. (embraced in In- 
creased Switching Charges at Duluth, Minn.) Northern Pacific 


Paint & Related Articles—Buffalo, N. Y. to New York, N. Y. 16.23, 67.67 
Patterson, Wm., Ext.—Bristol, Pa. (npr) 05.20, 24.03, 24.30, 27.42° 
Penbrook Hauling Co., Inc.—Pur. (Por.)—George P. Cooper & Howard 

M. Mesharer 83.10, 84.30, 87.27* 
Pep Boys—Manny, Moe & Jack, of Calif. et al. v. Atchison, T. & 8. F. 
Ry. Co. et al. 67.86, 70.25, 74.10 
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Petroleum Carrier Corp. Ext.—Catawba, 8S. Car. 22.54, 27.32° 
Ext.—Panama City, Fla. 24.87, 27.32° 
Ext.—Petroleum Products from Atlanta (npr) 24.22, 27.31° 

Petroleum Transit Co., Inc. Ext.—Catawba, S. Car. (embraced in Petro- 

leum Corp. Ext.—Catawba, S. Car.) 27.32* 

Petroleum Transport Service, Inc. Conversion Proceeding (npr) 21.02, 21.81, 27.31* 

Potash—New Mex. to Mo. 55.83, 67.39 

Pyramid Motor Freight Corp. Com. Car. “Grandfather” App. (npr) 04.01, 27.31* 


Railway Express Agency, Inc. Ext.—Thomasville, Ala. (npr) 27.31°* 
Rapid Distributing Corp. Cont. Car. App. (npr) 23.62, 26.74, 27.41* 
Rating on Mixed Freight, L.C.L., Over the C. B. & Q. R. R. 55.82, 66.03, 70.25 
Repsher, Carlton, Conversion Proceeding (npr) 21.81, 27.32* 
Reynolds, C. E., (now reentitled Kenneth Childress) Conversion Pro- 
ceeding 21.81, 27.31* 
Routing—Cement—A. C. L. R. R.—South 16.23, 54.80, 54.81, 67.64 
Routing—Furniture—Car. & N. W. to St. Louis-E. St. Louis 54.80, 67.86 
Russell Trucking Line, Inc.—Pur. (Por.)—C. D. Ambrosia Trucking Co. 
80.07, 87.23* 
Ryder System, Inc. Securities 33.45 


St. Germain Motor Transp., Inc. Com. Car. “Grandfather” App. (npr) 

18.57, 20.40, 21.02, 27.31* 
St. Louis-San Francisco R. Co. BS-Ap. 14450 46.50 
Schirmer Transp. Co., Inc. (embraced in Dahlen Transport, Inc.) Ext.— 

Acids & Chemicals (npr) 27.32* 
Security Truck Line Ext.—Sea Van Service (npr) 24.11, 26.71, 27.32* 
Shamrock Van Lines, Inc. Com. Car. “Grandfather” App. (npr) 20.40, 27.31° 
Sherwood, S. A., Conversion Proceeding (npr) 21.81, 27.31° 
Southern Tank Lines, Inc. Ext.—Ga. (npr) 24.22, 27.31* 
Starr’s Transp., Inc. Cont. Car. App. 22.63, 27.41° 
Steffy, Roy F., Com. Car. App. 05.90, 27.32" 
Stockberger, L. E., Conversion Proceeding (npr) 21.81, 27.31° 
Straub Furniture Delivery Co., Inc. Conversion Proceeding (npr) 21.81, 27.31* 
Sugar—Colo. & Nebr. to Chicago & Okla. 57.15, 64.15, 67.81 
Superior Trucking Co., Inc. Conversion Proceeding (npr) 21.02, 21.81, 27.31° 


Terminal Transport Co., Inc.—Control & Merger—Coats Motor Transfer 
Co., Inc. 80.07, 80.13, 82.33, 87.13* 
Terminal Transport Co., Inc. Note (embraced in Terminal Transport Co., 
Inc.—Control & Merger—Coats Motor Transfer Co., Inc.) 
Textile Motor Freight, Inc. Ext.—Foodstuffs 24.30, 24.68, 24.70, 27.31* 
Textile Products—South to South Carolina Ports 67.95, 72.20, 74.10 


U. S. A. Co. Transport, Inc. Ext.—Muskegon, Mich. (npr) 24.70, 27.32° 
United States of America v. Baltimore & Ohio R. Co. 16.05, 16.10, 16.51, 57.21, 67.76 
United States of America v. Boston & Maine R. Co. (embraced in United 

States of America v. Baltimore & Ohio R. Co.) 
United Transports, Inc. Ext.—Houston, Tex. (npr) 24.78, 27.31° 
United Vintners Lines Exemption App. 04.00, 04.20, 04.90, 27.52* 


Van Tassel, Inc. Ext.—Dry Fertilizer (embraced in Elliott Truck Line, 

Inc. Ext.—Fertilizer) (npr) 27.31* 
Vegetable Cake & Meal—IFA, SFA, SWL, WTL Territories 05.93, 55.70, 67.19 
Vegetable Meal & Related Articles (embraced in Vegetable Cake & Meal 

—IFA, SFA, SWL, WTL Territories) 


Warren, J. & M., Conversion Proceeding (npr) 21.02, 21.81, 27.31° 
Watermelons from Southern Points to U. S. and Canada 67.15 
Watkins Motor Lines, Inc. Ext.—Frozen Foods from Texas (npr) 24.13, 26.71, 27.32* 
Wellsville, Addison & Galeton R. Corp.—Abandonment—Bet. Addison, 
N. Y. & Elkland, Pa. 29.45, 29.91* 
Western Truck Lines, Ltd. Ext.—Lake Tahoe Area (npr) 
15.20, 16.13, 16.38, 24.11, 26.74, 27.31° 


Zerkle, Hallie, Conversion Proceeding (npr) 21.81, 27.31° 











List of New Members * 


Eston H. Alt, Traffic Manager, National Fruit Product Co., Inc., P. O. Box 81, 
Winchester, Virginia. 
H. C. Beaman, Jr., Despatch Transportation Corporation, 600 South Michigan 
Avenue, Room 1006, Chicago 5, Illinois. 
Richard H. Bens, 3256 South rape Street, Denver 22, Colorado. 
Wynne M. Blake, P. O. Box 598, Lewiston, Idaho. 
Richard R. Breneman, A. G. T. M., Wheeling Steel Corporation, 1134 Market Street, 
Wheeling, West Virginia. 
Lloyd L. Close, 1144 Murray Avenue, Akron 10, Ohio. 
Albert B. Dawkins, 510 Majestic Building, Denver Z se 
oe R. de Capriles, 143 Liberty Street, ew York 6, N.Y. 
obert E. DeLand, 1902 South San Jacinto, Pasadena, Texas. 
Irwin Lowell Germaise, Attorney, Germaise, Freitag & Altman, 217 Broadway, 
New York 7, . Y. 
James E. Isbell, Jr., Manager of Transportation, Keokuk Electro-Metals Company, 
320 Concert Any Keokuk, Iowa. 
ohn V. N. Klein, Attorney, One West Main Street, Smithtown, N. Y. 
homas M. Knebel, Attorney, Watkins and Rea, 919 Munsey Building, Wash- 
ington 4, D. C. 
Richard D. Lalanne, ce Lehigh Valley Railroad Company, 143 Liberty Street, 
New York 6, N. 
Thomas L. McClelland, Jr., 227 Pine Street, Emmaus, Pennsylvania. 
Robert Bruce McGehee, 5910 Woodburn Drive, Knoxville 19, Tennessee. 
Nicholas P. Mauro, Attorney at Law, Fort Harrison Professional Building, 514 
North Fort Harrison Avenue, Clearwater, Florida. 
Herman Moss, Jr., 5940 La Tijera Blvd., Los Angeles 56, California. 
— G. O’Donohue, > on Maple Avenue, Bound Brook, New Jersey. 
ichard L. Porter, Jr., P. O. Box 7667, Dallas 10, Texas. 
Julian C. Rice, Attorney, Box 516, Fairbanks, Alaska. 
Ernest P. Snelling, Commercial Agent, Southern Railway System, 610 South Main 
Street, Room 817, Los Angeles 14, California. 
James E. Steffarud, Law Dept., Chicago, Burlington & Quincy R. R. Co., 547 West 
Jackson Boulevard, Chicago 6, Illinois. | 
Frank J. Stopka, Traffic Manager, Munsingwear, Inc., 718 Glenwood Avenue, 
Minneapolis 5, Minnesota. 
George W. Unverzagt, Law Dept., Chicago, Burlington & Quincy R. R. Co., 547 West 
Jackson Boulevard, Chicago 6, Illinois. 
Cecil C. Vaughn, 1961 West Hood Avenue, Chicago 26, Illinois. 
Malcolm R. Warnock, Attorney, Lehigh Valley Railroad Company, 143 Liberty 
Street, New York 6, N. Y. 
Chauncey White, Jr., Traffic Manager, T. E. Mercer Trucking Co., 920 North Main 
Street, Fort Worth 1, Texas. 


MEMBERSHIPS RESUMED 


Sedd S G. | Attorney, Southern Railway Company, Box 1808, Washington 


Walter iM. Boyce, Director of Traffic, Carlon Products Corporation, P. O. Box 
133, Aurora, Ohio. 

cz. Musgrave, Vice President, Phillips Petroleum Company, Room 255, Adams 
Building, beg yg Oklahoma. 

Wilton A. Ryder, 3117 O’Conner Road, Irving, Texa 

Clarence D. odd, Attorney, Todd, Dillon and * meal 1825 Jefferson Place, N. W., 
Washington 6, D. C. 

Harold M. Wilson, Knowton, Wilson & Sanderson, 2010 First National Tower, 
Akron 8, Ohio. 


* Elected to membership, May, 1960. 
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Meetings of Regional Chapters 


District 1—Maine, New Hampshire, Vermont, Massachusetts and Rhode Island 
District No. 1 Chapter (Boston) 


Herman Matthei, President, General Counsel, The New England 
Motor Rate Bureau, Inc., 125 Lincoln Street, Boston 11, Massachusetts. 
Rhode Island Chapter 

Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
District 2—Connecticut, New York and New Jersey 

Metropolitan New York Chapter 

Richard E. Costello, Chairman, Commerce Counsel, The Delaware, 
Lackawanna and Western Railroad Company, 140 Cedar Street, New 
York 6, New York. 

Meets: Monthly at Traffic Club of New York, Sixth Floor, Grand 
Central Terminal Building, 15 Vanderbilt Avenue, New York, New 
York, third Tuesday of each month, 6:30 P. M., except June, July and 
August. Out-of-town members are cordially invited to attend meetings. 
District 3—Pennsylvania (eastern half), Maryland, Delaware and District of Columbia 

Greater Philadelphia District Chapter 

James H. Sweeney, Chairman, P. Callahan, Inc., 2126 E. Tioga 
Street, Philadelphia, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Benjamin Franklin Hotel, Traffic Club 
Quarters, Ninth and Chestnut Streets, Philadelphia 5, Pennsylvania. 
Out-of-town members are cordially invited. 

Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Baltimore Chapter 


Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 


membership in any chapter. (Constitution—Section 5, Article IV). | 

(Sample charter, ie., that of the District of Columbia Chapter, will be found on 
pean _ of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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District of Columbia Chapter 


Earl E. Eisenhart, Jr., Chairman, Southern Railway Company, 
Washington 13, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


District 4—Pennsylvania (western half), Ohio and West Virginia 
Pittsburgh Chapter 


W. Moreland Ernst, Chairman, Manager—Rate Activity Planning, 
United States Steel Corporation, 525 William Penn Place, Pittsburgh 
30, Pennsylvania. 

Meets: At call of Chairman. 


Akron Chapter 


Theodore E. Jasin, Chairman, Assistant Traffic Manager, Babcock 
& Wilcox Company, Barberton, Ohio. 

Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 


Cleveland Chapter 
Frank T. Day, President, Traffic Manager, The Warner & Swasey 


Company, 5701 Carnegie Avenue, Cleveland 3, Ohio. 
Meets: Quarterly on third Tuesday of the month. 


District 5—Virginia, North Carolina and South Carolina 
Richmond Chapter 


Henry E. Ketner, President, Attorney, State Planters Building, 
Richmond 11, Virginia. 


Carolina Chapter 
S. Edward Fulk, Chairman, Assistant Traffic Manager, Pilot 


Freight Carriers, Inc., P. O. Box 615, Winston-Salem, North Carolina. 
District 6—Georgia, Alabama and Florida 


Atlanta Chapter 


James E. Bilbo, Chairman, Traffic Manager, The Coca-Cola Com- 
pany, (P. O. Drawer 1734), 310 North Avenue, N. W., Atlanta 1, 
Georgia. 

District 7—Kentucky, Tennessee and Mississippi 
Louisville Chapter 


James P. Haynes, Chairman, Manager. Transportation Division, 
Louisville Chamber of Commerce, Inc., 300 West Liberty Street, Louis- 
ville 2, Kentucky. 

Meets: January, April, July and September on notification. 
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District 8—Michigan, Indiana and Illinois 
Chicago Regional Chapter 


Walter B. Knorst, General Chairman, Assistant Director of Trans- 
portation, Administrative Center, International Minerals and Chemical 
Corporation, Old Orchard Road, Skokie, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 

District 9—Wisconsin, Minnesota, North Dakota and South Dakota 
Ninth District Minneapolis Chapter 

Thurlow N. Hackney, President, Traffic Manager, Franklin Manu- 
facturing Company, 65-22nd Avenue, N. E., Minneapolis 18, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Southeastern Wisconsin Chapter—Milwaukee 


C. A. Pitzo, Chairman, Traffic Manager, Blackhawk Manufacturing 
Company, Milwaukee 46, Wisconsin. 

Meets: Third Wednesday of each month, September through June, 
at the Y. M. C. A., Milwaukee. Dinner at 6:30 p. m. Out-of-town 
members are cordially invited. 

District 10—lowa, Missouri, Nebraska and Kansas 
Kansas City, Missouri, Chapter 


W. J. Ditsch, President, Black, Sivalls & Bryson, Inc., Kansas City, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday during February, April, 
June, September, November and December in the Transportation De- 
partment of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis Chapter 

John F. Gillespie, Chairman, Federal Barge Lines, Inc., 611 East 
Marceau Street, St. Louis 11, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at Miss Hulling’s, 1105 Locust Street. Out-of-town members 
are cordially invited to attend the luncheon meeting. 

District 11—Arkansas, Oklahoma and Louisiana 
Oklahoma Chapter 

William E. Gentry, Chairman, City Freight Agent, Santa Fe Rail- 
way Company, 2109 First National Building, Oklahoma City, Oklahoma. 
District 12—Texas 

Amarillo Chapter 


Paul L. Mills. Chairman, Box 111, Amarillo, Texas. 
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Sabine Area Chapter 

John H. Benckenstein, President, P. O. Box 551, Suite 915, Goodhue 
Building, Beaumont, Texas. 

Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 

North Texas Chapter 

C. E. Courtney, Chairman, Traffic Manager, Ralston Purina Com- 
pany, 1501 East Fourth Street, Ft. Worth 1, Texas. 

Dinner meetings at the Crossroad Restaurant (midway between 
Dallas and Fort Worth), third Tuesday in February, May, September 
and November. 

South Texas Chapter 

Joe G. Fender, Chairman, Attorney, 1121 Melrose Building, 
Houston 2, Texas. 

Meets: Thursday following third Tuesday, March, June, September 
and November, usually at the Houston Chamber of Commerce, Houston, 
Texas. 

District 13—-Wyoming, Colorado and New Mexico 
Rocky Mountain Chapter 

Ernest V. Robinson, Jr., Chairman, Great Western Sugar Company, 
P. O. Box 5308, Terminal Annex, Denver 17, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District 14—Montana, Idaho and Utah (No chapters at present) 
District 15—-Washington and Oregon 
Puget Sound Chapter 

Robert B. Jacobson, Chairman, Bunker Hill Company, 2700 Six- 
teenth Street, S. W., Seattle, Washington. 

Meetings are held on third Wednesday of each month at Seattle 
Transportation Club, Seventh Avenue and University, at six o’clock 
p m. Members of other Chapters are cordially invited to attend. 
District 16—California, Nevada and Arizona 

San Francisco Region Chapter 

Charles C. Miller, Chairman, Manager, Transportation Department, 
San Francisco Chamber of Commerce, 333 Pine Street, San Francisco 4, 
California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
eisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 

Southern California Chapter 

Roger L. Ramsey, Chairman, United Parcel Service, 1201 West 
Olympic Boulevard, Los Angeles 15, California. 

Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 


426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 
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